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WSR 15-01-009 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-333—Filed December 4, 2014, 12:00 p.m., effective December 8, 
2014] 


Effective Date of Rule: December 8, 2014. 
Purpose: Amend recreational fishing rules 


Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-310-18000K; and amending WAC 220- 
310-180. 


Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 


Reasons for this Finding: Closing the portion of the river 
near the fish ladder will allow hatchery employees to work 
safely in the area to provide routine maintenance, and also 
allow steelhead to aggregate outside the ladder and move up 
into the facility to ensure egg take requirements are met. 
There is insufficient time to adopt permanent rules. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 


Date Adopted: December 4, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-310-18000K Exceptions to statewide 
rules—Hoko River. Notwithstanding the provisions of 
WAC 220-310-180, effective December 8, 2014, through 
January 15, 2015, it is unlawful to fish in the waters of the 
Hoko River from the hatchery fish ladder downstream 100 
feet. 
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WSR 15-01-039 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective January 16, 2015: 


WAC 220-310-18000K Exceptions to statewide rules— 
Hoko River. 


WSR 15-01-039 
EMERGENCY RULES 
DEPARTMENT OF 

FISH AND WILDLIFE 


[Order 14-335—Filed December 8, 2014, 4:40 p.m., effective December 10, 
2014, 8:00 a.m.] 


Effective Date of Rule: December 10, 2014, 8:00 a.m. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04600E and 220-69-24000J; and 
amending WAC 220-52-040, 220-52-046, and 220-69-240. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The provisions of this rule will 
reopen the commercial harvest areas in Puget Sound. There is 
sufficient allocation available in all of the commercial 
regions to accommodate this opening. These provisions are in 
conformity with agreed management plans with applicable 
tribes. These management plans are entered into as required 
by court order. The Puget Sound commercial season is struc- 
tured to meet harvest allocation objectives negotiated with 
applicable treaty tribes and outlined in the management 
plans. There is insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 3, Amended 0, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 8, 2014. 


James B. Scott, Jr. 
for Philip Anderson 
Director 
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NEW SECTION 


WAC 220-52-04000S Commercial crab fishery— 
Lawful and unlawful gear, methods, and other unlawful 
acts. Notwithstanding the provisions of WAC 220-52-040, 
effective 8:00 a.m. December 10, 2014, until further notice: 

(1) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 30 pots per license per buoy 
tag number in Crab Management Regions 1, Region 2 East, 
and Region 2 West. These regions include Marine Fish-Shell- 
fish Catch Reporting Areas 20A, 20B, 21A, 21B, 22A, 22B, 
24A, 24B, 24C, 24D, 25B, 25D, 26 A-E and 26A-W. 

(2) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 50 pots per license per buoy 
tag number in Crab Management Region 3-2. This region 
includes Marine Fish-Shellfish Catch Reporting Areas 23D, 
25A and 25E. 

(3) The remaining buoy tags per license per region must 
be onboard the designated vessel and available for inspection. 

(4) Additional area gear limits. The following Marine 
Fish-Shellfish Management and Catch Reporting Areas are 
restricted in the number of pots fished, operated, or used by a 
person or vessel, and it is unlawful for any person to use, 
maintain, operate, or control pots in excess of the following 
limits: 

a. No commercial gear is allowed in that portion of 
Marine Fish-Shellfish Management and Catch Reporting 
Area 25A west of the 123° 7.0' longitude line projected from 
the new Dungeness light due south to the shore of Dungeness 
Bay. 


NEW SECTION 


WAC 220-52-04600F Puget Sound crab fishery— 
Seasons and areas. Notwithstanding the provisions of WAC 
220-52-046, effective 8:00 a.m. December 10, 2014, until 
further notice, it is permissible to fish for Dungeness crab for 
commercial purposes in the following areas: 

a) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 20A between a line from the boat 
ramp at the western boundary of Birch Bay State Park to the 
western point of the entrance of the Birch Bay Marina and a 
line from the same boat ramp to Birch Point. 

b) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22B in Fidalgo Bay south of a line 
projected from the red number 4 entrance buoy at Cape Sante 
Marina to the northern end of the eastern most oil dock. 

c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22A in Deer Harbor north of a line 
projected from Steep Point to Pole Pass. 

d) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 26A-W in Useless Bay north and 
east of a line from the south end of the Double Bluff State 
Park seawall (47°58.782'N, 122°30.840'W) projected 110 
degrees true to the boulder on shore (47°57.690'N, 
122°26.742'W). 

e) Port Gardner: That portion of Marine Fish-Shellfish 
Catch Reporting Area 26A east of a line projected from the 
outermost tip of the ferry dock at Mukilteo, projected to the 
green #3 buoy at the mouth of the Snohomish River, and west 
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of a line projected from that #3 buoy southward to the oil 
boom pier on the shoreline. 

f) Possession Point to Glendale: That portion of Marine 
Fish-Shellfish Management and Catch Reporting Area 26A 
east of a line that extends true north from the green #1 buoy 
at Possession Point to Possession Point, and west of a line 
from the green #1 buoy at Possession Point extending north- 
ward along the 200-foot depth contour to the Glendale dock. 

g) Langley: That portion of Marine Fish-Shellfish Man- 
agement and Catch Reporting Area 24C shoreward of the 
400-foot depth contour within an area described by two lines 
projected northeasterly from Sandy Point and the entrance to 
the marina at Langley. 

(2) Effective 8:00 a.m. December 10, 2014, until further 
notice, the following areas are closed to commercial crab 
fishing: 

a) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 25A west of the 123° 7.0' longi- 
tude line projected from the new Dungeness light due south 
to the shore of Dungeness Bay. 

b) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 23D west of a line from the eastern 
tip of Ediz Hook to the ITT Rayonier Dock. 

c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 24A east of a line projected true 
north from the most westerly tip of Skagit Island and extend- 
ing south to the most westerly tip of Hope Island, thence 
southeast to Seal Rocks, thence southeast to the green can 
buoy at the mouth of Swinomish Channel, thence easterly to 
the west side of Goat Island. 


NEW SECTION 


WAC 220-69-24000K Duties of commercial purchas- 
ers and receivers. Notwithstanding the provisions of WAC 
220-69-240, effective at 8:00 am, December 10, 2014, until 
further notice, it is unlawful for any wholesale dealer acting 
in the capacity of an original receiver of Dungeness crab 
taken by non-treaty fishers from Puget Sound, to fail to report 
to the department the previous day's purchases by 10:00 a.m. 
the following day. Reports must be made by fax to (425) 338- 
1066 or by e-mail at crabreport@dfw.wa.gov, and must spec- 
ify the dealer name, dealer phone number, date of delivery of 
crab to the original receiver, and the total number of pounds 
of crab caught by non-treaty fishers, by Crab Management 
Region or by Marine Fish-Shellfish Management and Catch 
Reporting Area. 


Reviser's note: The unnecessary underscoring in the above section 
occurred in the copy filed by the agency and appears in the Register pursuant 
to the requirements of RCW 34.08.040. 


REPEALER 


The following sections of the Washington Administra- 
tive code are repealed effective 8:00 a.m. December 10, 
2014: 


WAC 220-52-04600E Puget Sound crab fishery—Seasons 
and areas (14-327) 
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WAC 220-69-24000J Duties of commercial purchasers and 
receivers (14-276) 


WSR 15-01-055 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Developmental Disabilities Administration) 


[Filed December 10, 2014, 10:12 a.m., effective December 10, 2014, 10:12 
a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Federal regulation 42 C.F.R. §431.232(d) does 
not allow medicaid benefits to continue at their previous level 
following an evidentiary hearing decision to reduce or termi- 
nate those benefits. Therefore, this emergency rule is to 
ensure the administration has language in rule that conforms 
to the C.F.R. regarding continuing benefits. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-825-145. 

Statutory Authority for Adoption: RCW 71A.12.030, 
34.05.350 (1)(b), 74.08.080, 42 C.F.R. §431.232, 42 C.F.R. 
§43 1.230. 

Other Authority: RCW 71A.12.030, 34.05.350 (1)(b), 
74.08.080, 42 C.F.R. §431.232, 42 C.F.R. §431.230. 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: 42 C.F.R. §431.232(d) requires 
the state to discontinue medicaid benefits following an initial 
administrative order that affirms the state's decision to reduce 
or terminate those benefits. WAC 388-825-0135(2) currently 
allows continued benefits (including medicaid benefits) past 
the initial order. This emergency rule is necessary to conform 
DSHS rules with federal requirements. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: December 3, 2014. 

Katherine I. Vasquez 
Rules Coordinator 
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WSR 15-01-057 


AMENDATORY SECTION (Amending WSR 08-04-072, 
filed 2/4/08, effective 3/6/08) 


WAC 388-825-145 Will my benefits continue if I 
request an administrative hearing? (1) If you request an 
administrative hearing regarding the department's decision to 
transfer you from a residential habilitation center to the com- 
munity under RCW 71A.20.080, the rules in WAC 388-825- 
155 apply. 

(2) If you request an administrative hearing ((+withia the 


tent dary notice period as desertbed H chapter 388 158 WAG, 
unless-oneormore-oftheconditions in WAC 388-825 159 


apples, the-department wil take ne -action until there 45-& 


(c} Reduce-or terminate the_payment-of SSP set forth in 


(d)_Disenrell-yeufromaDDD heme-and community 
based-services-watverunder-WAC388-845-0060inehiding 
adisenrottiment from aswatrer and enrolment ina different 
watver)) regarding the department's decision to reduce or ter- 
minate your services, and you request the hearing before the 
date specified on the notice of the action, and none of the con- 
ditions in WAC 388-825-150 applies, the department will not 
reduce or terminate those services unless and until an admin- 
istrative law judge issues an initial order that reduces or ter- 
minates those services. This subsection also applies to the 
department's decision to disenroll you from a DDA home and 
community based services waiver under WAC 388-845- 
0060. 

(3) The department will take no action until there is a 
final decision on your appeal of the department's decision to 
remove or transfer you to another residential service unless 
one or more of the conditions in WAC 388-825-150 applies. 

(4) The department will take no action until there is a 
final decision on your appeal to terminate your provider of 
choice unless one or more of the circumstances described in 
WAC 388-825-150 applies. 

(5) After the administrative hearing, you may have to 
pay back up to sixty days of the continued benefits you get((; 
as-deseribed in-chapter 388-410 WAC,)) if the administrative 
hearing decision ((is+n-faver-ofthe-department)) determines 
your benefits should be less than the continued benefits you 
have received. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


WSR 15-01-057 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 14-338—Filed December 10, 2014, 4:14 p.m., effective December 
10, 2014, 4:14 p.m.] 


Effective Date of Rule: Immediately upon filing. 
Purpose: Amend commercial fishing rules for sea 
urchins. 


Emergency 


WSR 15-01-058 


Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-07300K; and amending WAC 220- 
52-073. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Harvestable surpluses of green 
and red sea urchins exist in the districts specified to allow for 
commercial harvest. There is insufficient time to adopt per- 
manent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 10, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-52-07300L Sea urchins Notwithstanding 
the provisions of WAC 220-52-073, effective immediately 
until further notice, it is unlawful to take or possess sea 
urchins taken for commercial purposes except as provided for 
in this section: 

(1) Red sea urchins: Sea Urchin Districts 1, 2 and 4 are 
open seven days-per-week. It is unlawful to harvest red sea 
urchins smaller than 3.25 inches or larger than 5.0 inches 
(size is largest test diameter exclusive of spines). 

(2) Green sea urchins: Sea Urchin Districts 1, 2, 3 and 4 
are open seven days-per-week. It is unlawful to harvest green 
sea urchins smaller than 2.25 inches (size is largest test diam- 
eter exclusive of spines). 

(3) It is unlawful to dive for any purpose from a commer- 
cially licensed sea urchin fishing vessel in Sea Urchin Dis- 
trict 3 when the vessel has red sea urchins on-board. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 220-52-07300K Sea urchins. (14-275) 


Emergency 
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WSR 15-01-058 
EMERGENCY RULES 
DEPARTMENT OF 

FISH AND WILDLIFE 


[Order 14-339—Filed December 10, 2014, 4:17 p.m., effective December 
13, 2014, 7:00 a.m.] 


Effective Date of Rule: December 13, 2014, 7:00 a.m. 

Purpose: Amend recreational fishing rules in Tokul 
Creek. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-310-19000N; and amending WAC 220- 
310-190. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The section of Tokul Creek 
addressed in this emergency rule is closed in permanent rules 
until January 15, 2015, to allow for winter steelhead brood- 
stock collection at the Tokul Creek Hatchery. The Tokul 
Creek Hatchery facility has met their egg take goals for win- 
ter steelhead, making the closure no longer necessary and 
allowing for expanded fishing opportunity in Tokul Creek. 
There is insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 10, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-310-19000N Freshwater exceptions to 
statewide rules—Tokul Creek. Notwithstanding the provi- 
sions of WAC 220-310-190, effective 7:00 a.m. December 
13, 2014, through 5:00 p.m. February 15, 2015, it is permis- 
sible to fish in the waters of Tokul Creek from the Fish 
Hatchery Road Bridge upstream to the posted cable boundary 
marker below the hatchery intake. Unless otherwise 
amended, all permanent rules remain in effect. 
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REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 5:01 p.m. February 15, 2015: 


WAC 220-310-19000N Freshwater exceptions to statewide 
rules—Tokul Creek. 


WSR 15-01-059 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-336—Filed December 10, 2014, 4:20 p.m., effective December 
16, 2014] 


Effective Date of Rule: December 16, 2014. 


Purpose: Amend recreational fishing rules for the Cas- 
cade River. 


Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-310-19000L; and amending WAC 220- 
310-190. 


Statutory Authority for Adoption: RCW 77.04.020, 
77.12.045, and 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 


Reasons for this Finding: The Marblemount Hatchery 
will not be taking steelhead broodstock in the 2014-15 sea- 
son, therefore all hatchery steelhead returning are harvestable 
and the daily limit for hatchery steelhead should be increased. 
Increasing the steelhead daily limit in the Cascade River will 
provide additional angling opportunity. There is insufficient 
time to adopt permanent rules. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 


Date Adopted: December 10, 2014. 


Philip Anderson 
Director 
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WSR 15-01-065 


NEW SECTION 


WAC 220-310-19000L Freshwater exceptions to 
statewide rules—Cascade River. Notwithstanding the pro- 
visions of WAC 220-310-190, effective December 16, 2014, 
through February 15, 2015, the daily limit is three hatchery 
steelhead in the waters of the Cascade River from the Rock- 
port-Cascade Road downstream to the mouth. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective February 16, 2015: 


WAC 220-310-19000L Freshwater exceptions to statewide 
rules—Cascade River. 


WSR 15-01-065 
EMERGENCY RULES 
DEPARTMENT OF 

FISH AND WILDLIFE 


[Order 14-340—Filed December 11, 2014, 3:04 p.m., effective December 
19, 2014, 12:01 p.m.] 


Effective Date of Rule: December 19, 2014, 12:01 p.m. 

Purpose: Amend recreational fishing rules for razor 
clams. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-56-36000U; and amending WAC 220- 
56-360. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Survey results show that ade- 
quate razor clams are available for recreational harvest in 
Razor Clam Areas 1, 3, 4 and 5. Washington department of 
health has certified clams from these beaches are safe for 
human consumption. There is insufficient time to adopt per- 
manent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 


Emergency 
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New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 
Date Adopted: December 11, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-56-36000U Razor clams—Areas and sea- 
sons. Notwithstanding the provisions of WAC 220-56-360, it 
is unlawful to dig for or possess razor clams taken for per- 
sonal use from any beach in Razor Clam Areas 1, 3, 4, or 5, 
except as provided for in this section: 

1. Effective 12:01 p.m. December 19 through 11:59 p.m. 
December 23, 2014, razor clam digging is permissible in 
Razor Clam Area 1. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

2. Effective 12:01 p.m. December 19 through 11:59 p.m. 
December 23, 2014, razor clam digging is permissible in 
Razor Clam Area 3. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

3. Effective 12:01 p.m. December 20 through 11:59 p.m. 
December 20, 2014, razor clam digging is permissible in 
Razor Clam Area 4. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

4. Effective 12:01 p.m. December 19 through 11:59 p.m. 
December 21, 2014, razor clam digging is permissible in 
Razor Clam Area 5. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

5. It is unlawful to dig for razor clams at any time in 
Long Beach, Twin Harbors Beach or Copalis Beach Clam 
sanctuaries defined in WAC 220-56-372. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. December 24, 2014: 


WAC 220-56-36000U Razor clams—Areas and seasons. 


WSR 15-01-068 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-337—Filed December 11, 2014, 4:43 p.m., effective December 
16, 2014] 


Effective Date of Rule: December 16, 2014. 

Purpose: Amend recreational fishing rules for the Nook- 
sack River and Whatcom Creek. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-310-190. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
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notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The Kendall Creek Hatchery 
and Whatcom Creek Hatchery programs in recent years have 
had difficulty securing sufficient eggs from returning hatch- 
ery winter steelhead to meet basin production goals. Closure 
of these fisheries is needed to collect sufficient fish to meet 
egg take needs. There is insufficient time to adopt permanent 
tules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 11, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-310-19000M Freshwater exceptions to 
statewide rules—Puget Sound. Notwithstanding the provi- 
sions of WAC 220-310-190, effective December 16, 2014, 
until further notice, it is unlawful to fish in waters of What- 
com Creek and the Nooksack River including all forks. 
Unless otherwise amended, all permanent rules remain in 
effect. 


WSR 15-01-071 
EMERGENCY RULES 
BUILDING CODE COUNCIL 
[Filed December 12, 2014, 9:55 a.m., effective December 12, 2014, 9:55 
a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: This change will redefine "portable school 
classrooms" and add a definition of "clusters" of such class- 
rooms, and will modify the requirements for fire sprinklers in 
clusters of portable school classrooms below 6000 sq. ft. for 
the purpose of improving fire safety and egress for school 
occupants. The rule is being filed for consistency with the 
state Fire Code. 

NOTE: This filing is to renew the emergency rule filed on 
August 15, 2014, under WSR 14-17-065. The state building 
code council entered permanent rule making on this matter 
and filed the CR-103P on December 1, 2014, under WSR 14- 
24-089. 
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Citation of Existing Rules Affected by this Order: 
Amending WAC 51-50-020 and 51-50-0903. 

Statutory Authority for Adoption: RCW 19.27.031, 
19.27.074. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The current WAC language 
has become obsolete, and does not reflect the needs of school 
districts regarding fire safety in portable school classrooms, 
and negatively impacts building plans for school districts 
throughout the state. This modification will provide immedi- 
ate economic relief to school districts planning to add porta- 
ble classrooms, and a safer environment for building occu- 
pants. This modification provides consistency between the 
Building and Fire codes. Permanent rule making was filed 
under WSR 14-24-089 on December 1, 2014. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: March 7, 2014. 


C. Ray Allhouse 
Chair 


AMENDATORY SECTION (Amending WSR 13-04-067, 
filed 2/1/13, effective 7/1/13) 


WAC 51-50-0200 Chapter 2—Definitions. 
SECTION 202—DEFINITIONS. 


ADULT FAMILY HOME. A dwelling, licensed by Washington 
state, in which a person or persons provide personal care, spe- 
cial care, room and board to more than one but not more than 
six adults who are not related by blood or marriage to the per- 
son or persons providing the services. 


AIR-IMPERMEABLE INSULATION. An insulation having an air 
permeance equal to or less than 0.02 L/s-m? at 75 Pa pressure 
differential tested in accordance with ASTM E2178 or 
ASTM E283. 


CHILD CARE. The care of children during any period of a 24- 
hour day. 


CHILD CARE, FAMILY HOME. A child care facility, licensed 
by Washington state, located in the dwelling of the person or 
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persons under whose direct care and supervision the child is 
placed, for the care of twelve or fewer children, including 
children who reside at the home. 


CLUSTER. Clusters are multiple portable school classrooms 
separated by less than the requirements of the building code 
for separate buildings. 


HOSPICE CARE CENTER. A building or portion thereof used 
on a 24-hour basis for the provision of hospice services to ter- 
minally ill inpatients. 


NIGHTCLUB. An A-2 Occupancy use under the 2006 Interna- 
tional Building Code in which the aggregate area of concen- 
trated use of unfixed chairs and standing space that is specif- 
ically designated and primarily used for dancing or viewing 
performers exceeds three hundred fifty square feet, excluding 
adjacent lobby areas. "Nightclub" does not include theaters 
with fixed seating, banquet halls, or lodge halls. 


NONSTRUCTURAL CONCRETE. Any element made of plain or 
reinforced concrete that is not part of a structural system 
required to transfer either gravity or lateral loads to the 
ground. 


PORTABLE SCHOOL CLASSROOM. A prefabricated struc- 
ture((;)) consisting of one or more rooms with direct exterior 
egress from the classroom(s). The structure is transportable in 
one or more sections((;-whieh-+equires-a-chassis_te-be-trans- 
ported,)) and is designed to be used as an educational space 
with or without a permanent foundation. The structure shall 
be ((tratlerable-and)) capable of being demounted and relo- 
cated to other locations as needs arise. 


SMALL BUSINESS. Any business entity (including a sole pro- 
prietorship, corporation, partnership or other legal entity) 
which is owned and operated independently from all other 
businesses, which has the purpose of making a profit, and 
which has fifty or fewer employees. 


AMENDATORY SECTION (Amending WSR 13-04-067, 
filed 2/1/13, effective 7/1/13) 


WAC 51-50-0903 Section 903—Automatic sprinkler 
systems. 


903.2.1.6 Nightclub. An automatic sprinkler system shall be 
provided throughout Group A-2 nightclubs as defined in this 
code. 


903.2.3 Group E. An automatic sprinkler system shall be 
provided for Group E Occupancies. 


EXCEPTIONS: 1. Portable school classrooms with an occupant load of 
50 or less calculated in accordance with Table 1004.1.2, 
provided that the aggregate area of any cluster ((erper 


tien-efa-chister)) of portable school classrooms does not 


exceed ((5,000)) 6,000 square feet ((G-465-m7))) (557. 


m3; and clusters of portable school classrooms shall be 
separated as required by the building code((-)); or 
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2. Portable school classrooms with an occupant load 
from 51 through 98, calculated in accordance with Table 
1004.1.2, and provided with two means of direct inde- 
pendent exterior egress from each classroom in accor- 
dance with Chapter 10, and one exit from each class 
room shall be accessible, provided that the aggregate 
area of any cluster of portable classrooms does not 


exceed 6,000 square feet (557 m2): and clusters of porta- 
ble school classrooms shall be separated as required by 
the building code; or 

3. Group E occupancies with an occupant load of 50 or 
less, calculated in accordance with Table 1004.1.2. 


903.2.7 Group M. An automatic sprinkler system shall be 
provided throughout buildings containing a Group M occu- 
pancy, where one of the following conditions exists: 

1. A Group M fire area exceeds 12,000 square feet (1115 
m?). 

2. A Group M fire area is located more than three stories 
above grade plane. 

3. The combined area of all Group M fire areas on all 
floors, including any mezzanines, exceeds 24,000 square feet 
(2230 m’). 

4. Where a Group M occupancy that is used for the dis- 
play and sale of upholstered furniture or mattresses exceeds 
5000 square feet (464 m?). 


903.2.8 Group R. An automatic fire sprinkler system 
installed in accordance with Section 903.3 shall be provided 
throughout all buildings with a Group R fire area. 


EXCEPTION: Group R-1 ifall of the following conditions apply: 

1. The Group R fire area is no more than 500 square feet 
and is used for recreational use only. 

2. The Group R fire area is only one story. 

3. The Group R fire area does not include a basement. 
4. The Group R fire area is no closer than 30 feet from 
another structure. 

5. Cooking is not allowed within the Group R fire area. 
6. The Group R fire area has an occupant load of no 
more than 8. 

7. A hand held (portable) fire extinguisher is in every 
Group R fire area. 


WSR 15-01-098 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 14-343—Filed December 17, 2014, 3:10 p.m., effective December 
17, 2014, 3:10 p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend commercial fishing rules for sea 
urchins. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-07300L; and amending WAC 220- 
52-073. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
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general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Harvestable surpluses of green 
and red sea urchins exist in the sea urchin districts specified 
to allow for commercial harvest. There is insufficient time to 
adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 17, 2014. 


Joe Stohr 
for Philip Anderson 
Director 


NEW SECTION 


WAC 220-52-07300M_ Sea urchins Notwithstanding 
the provisions of WAC 220-52-073, effective immediately 
until further notice, it is unlawful to take or possess sea 
urchins taken for commercial purposes except as provided for 
in this section: 

(1) The following areas are open to red sea urchin har- 
vest seven days-per-week: district 1, district 2, district 3 east 
of a line projected true north from the shoreline at 123 
degrees 48.3 minutes west longitude, and district 4 west of a 
line projected true north from the shoreline at 123 degrees 
52.7 minutes west longitude. It is unlawful to harvest red sea 
urchins smaller than 3.25 inches or larger than 5.0 inches 
(size is largest test diameter exclusive of spines). 

(2) The following areas are open to green sea urchin har- 
vest seven days-per-week: district 1, district 2, district 3 east 
of a line projected true north from the shoreline at 123 
degrees 48.3 minutes west longitude, and district 4 west of a 
line projected true north from the shoreline at 123 degrees 
52.7 minutes west longitude. It is unlawful to harvest green 
sea urchins smaller than 2.25 inches (size is largest test diam- 
eter exclusive of spines). 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 220-52-07300L Sea urchins. (14-338) 
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WSR 15-01-100 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 14-344—Filed December 17, 2014, 3:26 p.m., effective December 
19, 2014, 5:00 p.m.] 


Effective Date of Rule: December 19, 2014, 5:00 p.m. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04000S and 220-52-04600F; and 
amending WAC 220-52-040 and 220-52-046. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule closes the 
commercial crab harvest in Region 2 west of Puget Sound as 
the commercial allotment in Region 2 West will be reached at 
that time. There is sufficient allocation available in the 
remaining commercial regions to allow them to remain open. 
These provisions are in conformity with agreed management 
plans with applicable tribes, entered into as required by court 
order. The Puget Sound commercial season is structured to 
meet harvest allocation objectives negotiated with applicable 
treaty tribes and outlined in the management plans. There is 
insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 0, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 17, 2014. 


Joe Stohr 
for Philip Anderson 
Director 


NEW SECTION 


WAC 220-52-04000T Commercial crab fishery— 
Lawful and unlawful gear, methods, and other unlawful 
acts. Notwithstanding the provisions of WAC 220-52-040, 
effective 5:00 p.m. December 19, 2014, until further notice: 

(1) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 30 pots per license per buoy 


[9] 


WSR 15-01-100 


tag number in Crab Management Regions | and Region 2 
East. These regions include Marine Fish-Shellfish Manage- 
ment and Catch Reporting Areas 20A, 20B, 21A, 21B, 22A, 
22B, 24A, 24B, 24C, 24D and 26A-East. 

(2) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 50 pots per license per buoy 
tag number in Crab Management Region 3-2. This region 
includes Marine Fish-Shellfish Management and Catch 
Reporting Areas 23D, 25A and 25E. 

(3) The remaining buoy tags per license per region above 
the pot limits for the area fished must be onboard the desig- 
nated vessel and available for inspection. 

(4) Additional area gear limits. It is unlawful for any per- 
son to use, maintain, operate, or control commercial gear in 
that portion of Marine Fish-Shellfish Management and Catch 
Reporting Area 25A west of the 123° 7.0' longitude line pro- 
jected from the new Dungeness light due south to the shore of 
Dungeness Bay. 


NEW SECTION 


WAC 220-52-04600G Puget Sound crab fishery— 
Seasons and areas. Notwithstanding the provisions of WAC 
220-52-046, effective 5:00 p.m., December 19, 2014, until 
further notice, 

(1) It is permissible to fish for Dungeness crab for com- 
mercial purposes in the following areas: 

(a) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 20A between a line from the boat 
ramp at the western boundary of Birch Bay State Park to the 
western point of the entrance of the Birch Bay Marina and a 
line from the same boat ramp to Birch Point. 

(b) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22B in Fidalgo Bay south of a line 
projected from the red number 4 entrance buoy at Cape Sante 
Marina to the northern end of the eastern most oil dock. 

(c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22A in Deer Harbor north of a line 
projected from Steep Point to Pole Pass. 

(d) Port Gardner: That portion of Marine Fish-Shellfish 
Catch Reporting Area 26A east of a line projected from the 
outermost tip of the ferry dock at Mukilteo, projected to the 
green #3 buoy at the mouth of the Snohomish River, and west 
of a line projected from that #3 buoy southward to the oil 
boom pier on the shoreline. 

(e) Possession Point to Glendale: That portion of Marine 
Fish-Shellfish Management and Catch Reporting Area 26A 
east of a line that extends true north from the green #1 buoy 
at Possession Point to Possession Point, and west of a line 
from the green #1 buoy at Possession Point extending north- 
ward along the 200-foot depth contour to the Glendale dock. 

(f) Langley: That portion of Marine Fish-Shellfish Man- 
agement and Catch Reporting Area 24C shoreward of the 
400-foot depth contour within an area described by two lines 
projected northeasterly from Sandy Point and the entrance to 
the marina at Langley. 

(2) Effective 5:00 p.m. December 19, 2014, until further 
notice, the following areas are closed to commercial crab 
fishing: 
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(a) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 25A west of the 123° 7.0' longi- 
tude line projected from the new Dungeness light due south 
to the shore of Dungeness Bay. 

(b) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 23D west of a line from the eastern 
tip of Ediz Hook to the ITT Rayonier Dock. 

(c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 24A east of a line projected true 
north from the most westerly tip of Skagit Island and extend- 
ing south to the most westerly tip of Hope Island, thence 
southeast to Seal Rocks, thence southeast to the green can 
buoy at the mouth of Swinomish Channel, thence easterly to 
the west side of Goat Island. 

(d) Crab Management Region 2-west. Region 2-west 
includes Marine Fish-Shellfish Management and Catch 
Reporting Areas 25B, 25D, and 26A-West. 


REPEALER 


The following sections of the Washington Administra- 
tive code are repealed effective 5:00 p.m. December 19, 
2014: 


WAC 220-52-04000S Commercial crab fishery—Lawful 
and unlawful gear, methods, and 
other unlawful acts (14-335) 


WAC 220-52-04600F Puget Sound crab fishery—Seasons 
and areas (14-335) 


WSR 15-01-132 
EMERGENCY RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 19, 2014, 2:44 p.m., effective December 19, 2014, 2:44 
p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: The health care authority (HCA) needs to 
amend rules, create new rules in order to implement new fed- 
eral regulations under the federal Patient Protection and 
Affordable Care Act. This filing is to correctly reference 
tules that are final January 1, 2014, in the long-term care 
medical rule in addition to the elimination of the presumptive 
disability program as an eligibility group. Aging and long- 
term supports administration is adding a residential waiver 
program to facilitate discharges from state hospitals. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-513-1301, 182-513-1305, 182-513- 
1315, 182-513-1325, 182-513-1330, 182-513-1340, 182- 
513-1345, 182-513-1350, 182-513-1363, 182-513-1364, 
182-513-1365, 182-513-1366, 182-513-1367, 182-513-1380, 
182-513-1395, 182-513-1400, 182-513-1405, 182-513-1415, 
182-513-1425, 182-513-1430, 182-513-1450, 182-513-1455, 
182-515-1500, 182-515-1505, 182-515-1506, 182-515-1507, 
182-515-1508, 182-515-1509, 182-515-1510, 182-515-1511, 
182-515-1512, 182-515-1513, 182-515-1514, and 182-507- 
0125. 
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Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160, chapter 74.39 RCW. 

Other Authority: Patient Protection and Affordable Care 
Act established under Public Law 111-148; and Code of Fed- 
eral Regulations at 42 C.F.R. § 431, 435, and 457, and at 45 
C.F.R. § 155. Section 1917 of the Social Security Act. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a tule. 

Reasons for this Finding: Over the last year the agency 
has been working diligently with client advocates and other 
stakeholders in crafting the new rules to implement the provi- 
sions of the Affordable Care Act, including the expansion of 
medicaid. Although the permanent rule-making process is 
nearing completion, the permanent rules will not be effective 
by the October 1, 2013, deadline due in part to the anticipated 
receipt of final federal rules governing this process. Hence 
the need for the emergency adoption of these rules, while the 
permanent rule-making process is completed. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 4, Amended 35, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 4, Amended 
35, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 4, Amended 35, Repealed 0; Pilot Rule Mak- 
ing: New 0, Amended 0, Repealed 0; or Other Alternative 
Rule Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 19, 2014. 


Kevin M. Sullivan 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 12-13-056, 
filed 6/15/12, effective 7/1/12) 


WAC 182-507-0125 State-funded long-term care ser- 
vices program. (1) The state-funded long-term care services 
program is subject to caseload limits determined by legisla- 
tive funding. Services cannot be authorized for eligible per- 
sons prior to a determination by the aging and ((disabHity-ser- 
vices)) long-term supports administration ((ADSA))) 
(ALTSA) that caseload limits will not be exceeded as a result 
of the authorization. 

(2) Long-term care services are defined in this section as 
services provided in one of the following settings: 

(a) In a person's own home, as described in WAC 388- 
106-0010; 
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(b) Nursing facility, as defined in WAC 388-97-0001; 

(c) Adult family home, as defined in RCW 70.128.010; 

(d) Assisted living facility, as described in WAC ((388- 
$43-4364)) 182-513-1301; 

(e) Enhanced adult residential care facility, as described 
in WAC ((388343-4365)) 182-513-1301; 

(f) Adult residential care facility, as described in WAC 
(388-513-4304) 182-513-1301. 

(3) Long-term care services will be provided in one of 
the facilities listed in subsection (2)(b) through (f) of this sec- 
tion unless nursing facility care is required to sustain life. 

(4) To be eligible for the state-funded long-term care ser- 
vices program described in this section, an adult nineteen 
years of age or older must meet all of the following condi- 
tions: 

(a) Meet the general eligibility requirements for medical 
programs described in WAC ((388-503-0505)) 182-503- 
0505 (2) and (3)((f)4b) fe}, and {§)) with the exception of 
subsection (3)(c) and (d) of this section; 

(b) Reside in one of the settings described in subsection 
(2) of this section; 

(c) Attain institutional status as described in WAC ((388- 
343-4320)) 182-513-1320; 

(d) Meet the functional eligibility described in WAC 
388-106-0355 for nursing facility level of care; 

(e) Not have a penalty period due to a transfer of assets 
as described in WAC ((388-343-4363, 388-513-4364 388- 
343-4365and 388-543-4366)) 182-513-1363, 182-513- 
1364, or 182-513-1365; 

(f) Not have equity interest in a primary residence more 
than the amount described in WAC ((388-543-4350 
PE) 182-513-1350; and 

(g) Any annuities owned by the adult or spouse must 
meet the requirements described in chapter ((388-564)) 182- 
516 WAC. 

(5) An adult who is related to the supplemental security 
income (SSI) program as described in WAC ((388-44- 
0050)) 182-512-0050 (1), (2), and (3) must meet the financial 
requirements described in WAC ((388-513-4325,388-3B- 
4330-and 388-513-4359)) 182-513-1315. 

(6) An adult who does not meet the SSI-related criteria in 
subsection (2) of this section may be eligible under the family 
institutional medical program rules described in WAC ((388- 
395-0250-of 388-505-0255)) 182-514-0230. 

(7) An adult who is not eligible for the state-funded long- 
term care services program under categorically needy (CN) 
rules may qualify under medically needy (MN) rules 
described in: 

(a) WAC ((88-543-4395)) 182-513-1395 for adults 
related to SSI; or 

(b) WAC ((388-505-9255)) 182-514-0255 for adults up 
to age twenty-one related to family institutional medical. 

(8) All adults qualifying for the state-funded long-term 
care services program will receive CN scope of medical cov- 
erage described in WAC ((388-504+-0066@)) 182-500-0020. 

(9) The department determines how much an individual 
is required to pay toward the cost of care using the following 
tules: 
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(a) For an SSI-related individual residing in a nursing 
home, see rules described in WAC ((388-543-4386)) 182- 
513-1380. 

(b) For an SSI-related individual residing in one of the 
other settings described in subsection (2) of this section, see 
rules described in WAC ((388-545-4595)) 182-515-1505. 

(c) For an individual eligible under the family institu- 
tional program, see WAC ((388-395-0265)) 182-514-0265. 

(10) A person is not eligible for state-funded long-term 
care services if that person entered the state specifically to 
obtain medical care. 

(11) A person eligible for the state-funded long-term 
care services program is certified for a twelve month period. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1301 Definitions related to long-term 
care (LTC) services. This section defines the meaning of 
certain terms used in chapters ((388-543)) 182-513 and 
((388-S4S)) 182-515 WAC. Within these chapters, institu- 
tional, home and community based (HCB) waiver, and hos- 
pice services are referred to collectively as LTC services. 
Other terms related to LTC services that also apply to other 
programs are found in the sections in which they are used. 

Additional medical definitions that are not specific to 
LTC services can be found in WAC 182-500-0005 through 
182-500-0110 Medical definitions. 

Definitions of terms used in certain rules that regulate 
LTC programs are as follows: 

"Adequate consideration" means the reasonable value 
of the goods or services received in exchange for transferred 
property approximates the reasonable value of the property 
transferred. 

“Aging and disability services (ADS)" means an 
umbrella agency for the behavioral health and service inte- 
gration administration (BHSIA), aging and long-term support 
administration (ALTSA) and developmental disabilities 
administration (DDA) within the department of social and 
health services (DSHS). 

"Aging and long-term supports administration 
(ALTSA)" means an administration within aging and dis- 
ability services (ADS) of the department of social and health 
services (DSHS) and includes: 

e Home and community services (HCS) that helps low 
income seniors and adults with disabilities and their families 
get information, support and services when long-term care is 
needed; and 

e Residential care services (RCS) that regulates nursing 
facilities (NF), adult family homes (AFH), assisted living 
facilities (AL), intermediate care facilities for individuals 
with intellectual disabilities (ICF-ID), and certified commu- 
nity residential service providers and promotes and protects 
the health, safety, and well-being of individuals living in 
licensed or certified residential settings. 

"Alternate living facility (ALF)" means one of the fol- 
lowing community residential facilities that are contracted 
with the department to provide certain services: 

(1) Adult family home (AFH), a licensed family home 
that provides its residents with personal care and board and 
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room for two to six adults unrelated to the person(s) provid- 
ing the care. Licensed as an adult family home under chapter 
70.128 RCW. 

(2) Adult residential care facility (ARC) (formerly 
known as a CCF) is a licensed facility that provides its resi- 
dents with shelter, food, household maintenance, personal 
care and supervision. Licensed as an assisted living under 
chapter 18.20 RCW. 

(3) Adult residential rehabilitation center (ARRC) 
described in WAC 388-865-0235 or adult residential treat- 
ment facility (ARTF) described in WAC 388-865-0465 are 
licensed facilities that provides their residents with twenty- 
four hour residential care for impairments related to mental 
illness. 

(4) Assisted living facility (AL), a licensed facility for 
aged and disabled low-income persons with functional dis- 
abilities. COPES eligible clients are often placed in assisted 
living. Licensed as an assisted living facility under chapter 
18.20 RCW. 

(5) (Division ef)) Developmental disabilities ((2BD))) 
administration (DDA) group home (GH), a licensed facility 
that provides its residents with twenty-four hour supervision. 
Depending on the size, a ((BBB)) DDA group home may be 
licensed as an adult family home under chapter 70.128 RCW 
or an assisted living facility under chapter 18.20 RCW. 
Group homes provide community residential instruction, 
supports, and services to two or more clients who are unre- 
lated to the provider. 

(6) Enhanced adult residential care facility (EARC), a 
licensed facility that provides its residents with those services 
provided in an ARC, in addition to those required because of 
the client's special needs. Licensed as an assisted living facil- 
ity under chapter 18.20 RCW. 

"Authorization date" means the date payment begins 
for long-term care services described in WAC 388-106-0045. 

"CARE assessment" means the evaluation process 
defined in chapter 388-106 WAC used by a department des- 
ignated social services worker or a case manager to determine 
the client's need for long-term care services. 

"Clothing and personal incidentals (CPI)" means the 
cash payment issued by the department for clothing and per- 
sonal items for individuals living in an ALF described in 
WAC ((388-478-9045)) 182-515-1500 or medical institution 
described in WAC ((388-478-0046)) 182-513-1300. 

"Community options program entry system 
(COPES)" means a medicaid home and community based 
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allowance because of high shelter costs. The federal maxi- 
mum standard that is used to calculate the amount is found at: 
( (http awe dshsava-seyvdnantatsseaz/sectionst 
Lene FermCare/LTFCstanderdsprashtmt)) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 

"Community spouse income and family allocation" 
means: 

(1) The community spouse income standard is used 
when there is a community spouse. It is used when determin- 
ing the total allocation for the community spouse from the 
institutional spouse's income. 

(2) The family allocation income standard is used when 
a dependent resides with the community spouse. This amount 
is deducted from an institutional spouse's payment for their 
cost of care to help support the dependent. The federal maxi- 
mum standard that is used to calculate the amount can be 
found at: ((http-/+wwwdshsava-cev4snanuals/eaz/sections/ 
Lene FermCare/LFe - )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 

"Community spouse maintenance allocation" means 
an amount deducted from an institutional spouse's payment 
toward their cost of care in order for the community spouse to 
have enough income to pay their shelter costs. This is a com- 
bination of the community spouse income allocation and the 
community spouse excess shelter calculation. The federal 
maximum standard that is used to calculate the amount can be 
found at: http:/Awww.hca.wa.gov/medicaid/Eligibility/Pages/ 
index.aspx. 

"Community spouse resource allocation (CSRA)" 
means the resource amount the community spouse is allowed. 
A community spouse resource evaluation is completed to 
determine if the standard is more than the state standard up to 
the federal community spouse transfer maximum standard. 

"Community spouse resource evaluation" means a 
review of the couple owned at the start of the current period 
of institutional status. This review may result in a resource 
standard for the community spouse that is higher than the 
state standard. 

"Community spouse transfer maximum" means the 
federal maximum standard that is used to determine the com- 
munity spouse resource allocation (CSRA). This standard is 
found at: ((http-/4www-dshsava-cevsnanuals/eaz/sections/ 
Lene FermCare/LFCstandeardsprashtmt)) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 

"Developmental disabilities administration (DDA)" 
means an administration within aging and disability services 


(HCB) waiver program described in chapter 388-106 WAC 
that provides an aged or disabled person assessed as needing 
nursing facility care with the option to remain at home or in 
an alternate living facility (ALF). 

"Community spouse (CS)" means a person who: 

(1) Does not reside in a medical institution; and 

(2) Is legally married to a client who resides in a medical 
institution or receives services from a home and community- 
based (HCB) waiver program. A person is considered mar- 
ried if not divorced, even when physically or legally sepa- 
rated from his or her spouse. 

"Community spouse excess shelter" means the excess 
shelter standard is used to calculate whether a community 
spouse qualifies for the community spouse maintenance 
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(ADS) of department of social and health services (DSHS) 
supporting individuals with developmental disabilities. 

"((BBBD)) DDA waiver" means medicaid waiver pro- 
grams described in chapter 388-845 WAC that provide home 
and community-based services as an alternative to an inter- 
mediate care facility for the intellectually disabled (ICF-ID) 
to persons determined eligible for services from ((BBB)) 
DDA. 

"Dependent" means an individual who is financially 
dependent upon another for his well being as defined by 
financial responsibility regulations for the program. For the 
purposes of long-term care, rules allow allocation in post eli- 
gibility to a dependent. If the dependent is eighteen years or 
older and being claimed as a dependent for income tax pur- 
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poses, a dependent allocation can be considered. This can 
include an adult child, a dependent parent or a dependent sib- 
ling. 

"Equity" means the equity of real or personal property 
is the fair market value (see definition below) less any 
encumbrances (mortgages, liens, or judgments) on the prop- 
erty. 

"Exception to rule (ETR)" means a waiver by the sec- 
retary's designee to a department policy for a specific client 
experiencing an undue hardship because of the policy. The 
waiver may not be contrary to law. 

"Fair market value (FMV)" means the price an asset 
may reasonably be expected to sell for on the open market at 
the time of transfer or assignment. 

"Federal benefit rate (FBR)" means the basic benefit 
amount the Social Security administration (SSA) pays to cli- 
ents who are eligible for the supplemental security income 
(SSI) program. 

"Home and community based services" (HCBS) 
means services provided in the home or a residential setting 
to individuals assessed by the department. 

"Home and community based (HCB) waiver pro- 
grams" means section 1915(c) of the Social Security Act 
enables states to request a waiver of applicable federal med- 
icaid requirements to provide enhanced community support 
services to those medicaid beneficiaries who would other- 
wise require the level of care provided in a hospital, nursing 
facility or intermediate care facility for the intellectually dis- 
abled (ICF-ID). 

"Initial eligibility" means part one of institutional med- 
ical eligibility for long-term care services. Once resource and 
general eligibility is met, the gross nonexcluded income is 
compared to three hundred percent of the federal benefit rate 
(FBR) for a determination of CN or MN coverage. 

"Institutional services" means services paid for by 
medicaid or state funds and provided in a medical institution, 
through a home and community based (HCB) waiver or pro- 
gram of all-inclusive care for the elderly (PACE). 

"Institutional status" means what is described in WAC 
((388-343-43280)) 182-513-1320. 

"Institutionalized client" means a client who has 
attained institutional status as described in WAC ((388-348- 
4326)) 182-513-1320. 

"Institutionalized spouse" means legally married per- 
son who has attained institutional status as described in chap- 
ter ((388-543)) 182-513 WAC, and receives services in a 
medical institution or from a home and community based 
waiver program described in chapters ((388-543)) 182-513 
and ((388-545)) 182-515 WAC. A person is considered mar- 
ried if not divorced, even when physically or legally sepa- 
rated from his or her spouse. 

"Legally married" means persons legally married to 
each other under provision of Washington state law. Wash- 
ington recognizes other states' legal and common-law mar- 
riages. Persons are considered married if they are not 
divorced, even when they are physically or legally separated. 

"Likely to reside" means a determination by the depart- 
ment that a client is reasonably expected to remain in a med- 
ical institution for thirty consecutive days. Once made, the 
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determination stands, even if the client does not actually 
remain in the facility for that length of time. 

"Look-back period" means the number of months prior 
to the month of application for LTC services that the depart- 
ment will consider for transfer of assets. 

"Maintenance needs amount" means a monthly 
income amount a client keeps as a personal needs allowance 
or that is allocated to a spouse or dependent family member 
who lives in the client's home. (See community spouse main- 
tenance allocation and community spouse income and family 
allocation.) 

"Medicaid personal care (MPC)" means a medicaid 
state plan program authorized under RCW 74.09.520. Clients 
eligible for this program may receive personal care in their 
own home or in a residential facility. Financial eligibility is 
based on a client receiving a noninstitutional aged, blind, dis- 
abled (ABD) categorically needy (CN) medical program or 
receiving a modified adjusted gross income (MAGI) based 
medicaid program. 

"Noninstitutional medical assistance" means any 
medical benefits or programs not authorized under chapter 
((388-S343)) 182-513 or ((388-54S5)) 182-515 WAC. The 
exception is WAC ((388-543-4395)) 182-513-1305 noninsti- 
tutional SSI-related clients living in an ALF. 

"Participation" means the amount a client is responsi- 
ble to pay each month toward the total cost of personal care 
they receive each month. It is the amount remaining after 
subtracting allowable deductions and allocations from avail- 
able monthly income. Individuals receiving services in an 
ALF pay room and board in addition to calculated participa- 
tion. Participation is the result of the post-eligibility process 
used in institutional and HCB waiver eligibility. 

"Penalty period" means a period of time for which a 
client is not eligible to receive LTC services due to asset 
transfers. 

"Personal needs allowance (PNA)" means a standard 
allowance for clothing and other personal needs for long- 
term care clients who live in a medical institution or alternate 
living facility, or at home. 

"Short stay" means a person who has entered a medical 
institution but is not likely to remain institutionalized for 
thirty consecutive days. 

"Special income level (SIL)" means the monthly 
income standard for the categorically needy (CN) program 
that is three hundred percent of the SSI federal benefit rate 
(FBR). 

"Spousal impoverishment" means financial provisions 
to protect income and assets of the noninstitutional (commu- 
nity spouse) through income and resource allowances. The 
spousal allocation process is used to discourage the impover- 
ishment of a spouse due to the need for LTC services by their 
husband or wife. That law and those that have extended and/ 
or amended it are referred to as spousal impoverishment leg- 
islation. (Section 1924 of the Social Security Act.) 

"State spousal resource standard" means minimum 
resource standard allowed for a community spouse. (See 
community spouse resource transfer maximum.) 

"Swing bed" means a bed in a critical access hospital 
that is contracted to be used as either a hospital or a nursing 
facility bed based on the need of the individual. 
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"Third party resource (TPR)" means a resource where 
the purpose of the payment is for payment of assistance of 
daily living or medical services or personal care. Third party 
resources are described in WAC 182-501-0200. The depart- 
ment is considered the payer of last resort as described in 
WAC 182-502-0100. 

"Transfer of a resource or asset" means changing 
ownership or title of an asset such as income, real property, or 
personal property by one of the following: 

(1) An intentional act that changes ownership or title; or 

(2) A failure to act that results in a change of ownership 
or title. 

"Transfer date for real property or interest in real 
property" means: 

(1) The date of transfer for real property is the day the 
deed is signed by the grantor if the deed is recorded; or 

(2) The date of transfer for real property is the day the 
signed deed is delivered to the grantee. 

"Transfer month" means the calendar month in which 
resources were legally transferred. 

"Uncompensated value" means the fair market value 
(FMV) of an asset at the time of transfer minus the value of 
compensation the person receives in exchange for the asset. 

"Undue hardship" means the person is not able to meet 
shelter, food, clothing, or health needs. Clients who are 
denied or terminated from LTC services due to a transfer of 
asset penalty or having excess home equity may apply for an 
undue hardship waiver based on criteria described in WAC 
(388-543-4367) 182-513-1367. 

"Value of compensation received" means the consid- 
eration the purchaser pays or agrees to pay. Compensation 
includes: 

(1) All money, real or personal property, food, shelter, or 
services the person receives under a legally enforceable pur- 
chase agreement whereby the person transfers the asset; and 

(2) The payment or assumption of a legal debt the seller 
owes in exchange for the asset. 

"Veterans benefits" means different types of benefits 
paid by the federal Department of Veterans Affairs (VA). 
Some may include additional allowances for: 

(1) Aid and attendance for an individual needing regular 
help from another person with activities of daily living; 

(2) "Housebound" for an individual who, when without 
assistance from another person, is confined to the home; 

(3) Improved pension, the newest type of VA disability 
pension, available to veterans and their survivors whose 
income from other sources (including service connected dis- 
ability) is below the improved pension amount; 

(4) Unusual medical expenses (UME), determined by the 
VA based on the amount of unreimbursed medical expenses 
reported by the person who receives a needs-based benefit. 
The VA can use UME to reduce countable income to allow 
the person to receive a higher monthly VA payment, a one- 
time adjustment payment, or both; 

(5) Dependent allowance veteran's payments made to, or 
on behalf of, spouses of veterans or children regardless of 
their ages or marital status. Any portion of a veteran's pay- 
ment that is designated as the dependent's income is count- 
able income to the dependent; or 
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(6) Special monthly compensation (SMC). Extra benefit 
paid to a veteran in addition to the regular disability compen- 
sation to a veteran who, as a result of military service, 
incurred the loss or loss of use of specific organs or extremi- 
ties. 

"Waiver programs/services" means programs for 
which the federal government authorizes exceptions to fed- 
eral medicaid rules. Such programs provide to an eligible cli- 
ent a variety of services not normally covered under medic- 
aid. In Washington state, home and community based (HCB) 
waiver programs are authorized by the ((divisien-ef)) devel- 
opmental disabilities ((G2PD})) administration (DDA), or 
home and community services (HCS). 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1305 Determining eligibility for SSI- 
related noninstitutional medical assistance in an alternate 
living facility (ALF). This section describes how the depart- 
ment defines the monthly income standard and uses it to 
determine eligibility for noninstitutional medical assistance 
for a client who lives in a department-contracted ALF. Refer 
to WAC ((388-478-9645)) 182-515-1500 for the personal 
needs allowance (PNA) amount that applies in this rule. 

(1) The eligibility criteria for noninstitutional medical 
assistance in an ALF follows SSI-related medical rule 
described in chapter 182-512 WAC ((482-542-0050- through 
4+82-512-0966)) with the exception of the higher medical 
standard based on the daily rate described in subsection (3) of 
this section. 

(2) Alternate living facilities (AFAFA) (ALF) 
include the following: 

(a) An adult family home (AFH), a licensed family home 
that provides its residents with personal care and board and 
room for two to six adults unrelated to the person(s) provid- 
ing the care. Licensed as an adult family home under chapters 
70.128 RCW and 388-76 WAC; 

(b) An adult residential care facility (ARC) (formally 
known as a CCF) is a licensed facility that provides its resi- 
dents with shelter, food, household maintenance, personal 
care and supervision. Licensed as an assisted living facility 
under chapters 18.20 RCW and 388-78A WAC; 

(c) An adult residential rehabilitation center (ARRC) 
described in WAC 388-865-0235 or adult residential treat- 
ment facility (ARTF) described in WAC 388-865-0465. 
These are licensed facilities that provide its residents with 
twenty-four hour residential care for impairments related to 
mental illness; 

(d) Assisted living facility (AL), a licensed facility for 
aged and disabled low-income persons with functional dis- 
abilities. COPES eligible clients are often placed in assisted 
living. Licensed as an assisted living facility under chapters 
18.20 RCW and 388-78A WAC; 

(e) ((Devisior-of)) Developmental disabilities (((BBB))) 
administration (DDA) group home (GH), a licensed facility 
that provides its residents with twenty-four hour supervision. 
Depending on size of a (BBB)) DDA group home may be 
licensed as an adult family home under chapter 70.128 RCW 
or a boarding home under chapter 18.20 RCW. Group home 
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means a residence that is licensed as either an assisted living 
facility or an adult family home by the department under 
chapters 388-78A or 388-76 WAC. Group homes provide 
community residential instruction, supports, and services to 
two or more clients who are unrelated to the provider; and 

(f) Enhanced adult residential care facility (EARC), a 
licensed facility that provides its residents with those services 
provided in an ARC, in addition to those required because of 
the client's special needs. Licensed as an assisted living facil- 
ity under chapter 18.20 RCW. 

(3) The monthly income standard for noninstitutional 
medical assistance under the categorically needy (CN) pro- 
gram has two steps: 

(a) The gross nonexcluded monthly income cannot 
exceed the special income level (SIL) which is three hundred 
percent of the federal benefit rate (FBR); and 

(b) The countable income cannot be greater than the 
department contracted daily rate times thirty-one days, plus 
the thirty-eight dollars and eighty-four cents PNA/CPI 
described in WAC ((388-478-0045)) 182-513-1300. 

(4) The monthly income standard for noninstitutional 
medical assistance under the medically needy (MN) program 
equals the private facility daily rate times thirty one days, 
plus the thirty-eight dollars and eight-four cents PNA/CPI 
described in WAC ((388-478-0045)) 182-513-1300. Follow 
MN rules described in chapter 182-519 WAC. 

(5) The department approves CN noninstitutional medi- 
cal assistance for a period of up to twelve months for a client 
who is SSI-related as described in WAC 182-512-0050, if: 

(a) The client's nonexcluded resources do not exceed the 
standard described in WAC ((388-543-4359)) 182-513- 
1350(1); and 

(b) The client's nonexcluded income does not exceed the 
CN standard described in subsection (3) of this section. SSI- 
related program as described in chapter 182-512 WAC. 

(6) The department approves MN noninstitutional medi- 
cal assistance for a period of months described in chapter 
182-504 WAC for an SSI-related client, if: 

(a) The client's nonexcluded resources do not exceed the 
standard described in WAC ((388-543-4359)) 182-513- 
1350(1); and 

(b) The client satisfies any spenddown liability as 
described in chapter 182-519 WAC. 
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(3) WAC 182-513-1318, Income and resource criteria 
for home and community based (HCB) waiver programs and 


hospice clients. 
(4) WAC 182-513-1319, State-funded programs for non- 
citizen clients. 
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medicaid Fhese-groups-are deseribed 1 WAC 182-519 
9880-)) This section describes how the medicaid agency or its 
designee determines a client's eligibility for Washington 
apple health (WAH) long-term care coverage for clients 
residing in a medical institution, receiving home and commu- 
nity based waiver services, or receiving hospice services 
under the categorically needy (CN) or medically needy (MN) 
programs. Also described are the eligibility requirements for 
these services under state-funded medical care services 
(MCS) program and the state funded long-term care services 
program. 

This chapter includes the following sections; 

(1) WAC 182-513-1316, General eligibility require- 
ments for WAH long-term care programs. 

(2) WAC 182-513-1317, Income and resource criteria 
for an institutionalized client. 


NEW SECTION 


WAC 182-513-1316 General eligibility requirements 
for WAH long-term care programs. (1) To be eligible for 
long-term care (LTC) services, a client must: 

(a) Meet the general eligibility requirements for medical 
programs described in WAC 182-503-0505; 

(b) Attain institutional status as described in WAC 182- 
513-1320; 

(c) Meet the functional eligibility described in: 

(i) Chapter 388-106 WAC for a home and community 
services (HCS) waiver or nursing facility coverage; or 

(i1) Chapter 388-828 WAC for DDA waiver or institu- 
tional services; and 

(d) Meet either: 

(i) SSI-related WAH criteria as described in WAC 182- 
512-0050; or 

(ii) MAGI-based WAH criteria as described in WAC 
182-503-0510(2). A client who is eligible for MAGI-based 
WAH is not subject to the provisions described in subsection 
(2) of this section. 

(2) An SSI-related client, including supplemental secu- 
rity income (SSI) recipients, who needs LTC services must 
also: 

(a) Not have a penalty period of ineligibility as described 
in WAC 182-513-1363, 182-513-1364, or 182-513-1365; 

(b) Not have equity interest in their primary residence 
greater than the home equity standard described in WAC 
182-513-1350; 

(c) Disclose to the state any interest the applicant or 
spouse has in an annuity and meet annuity requirements 
described in chapter 182-516 WAC. 

(3) An SSI recipient must submit a signed health care 
coverage application form attesting to the provisions 
described in subsection (2) of this section. A signed and com- 
pleted eligibility review for long-term care benefits can be 
accepted for SSI clients applying for long-term care services. 

(4) To be eligible for WAH LTC waiver services, a client 
must also meet the program requirements described in: 

(a) WAC 182-515-1505 through 182-515-1509 for 
COPES, New Freedom PACE, and WMIP services; or 

(b) WAC 182-515-1510 through 182-515-1514 for DDA 
waivers. 

(5) A client who is eligible for categorically needy WAH 
coverage is certified for twelve months. 

(6) A client who is eligible for medically needy WAH 
coverage is approved for a period of months described in 
WAC 182-513-1395(6) for: 

(a) Institutional services in a medical institution; or 

(b) Hospice services in a medical institution. 

(7) The medicaid agency or its designee determines a cli- 
ent's eligibility as it does for a single person when the client's 
spouse has already been determined eligible for LTC ser- 
vices. 
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WAC 182-513-1317 Income and resource criteria for 
an institutionalized client. (1) This section provides an 
overview of the income and resource eligibility rules for a cli- 
ent who lives in an institutional setting. The term "institution" 
is defined in WAC 182-500-0050. 

(2) To determine income eligibility for an SSI-related 
WAH long-term care (LTC) client under the categorically 
needy (CN) program, the medicaid agency or its designee: 

(a) Considers income available as described in WAC 
182-513-1325 and 182-513-1330; 

(b) Excludes income as described in WAC 182-513- 
1340; 

(c) Compares remaining gross nonexcluded income to 
the special income level (SIL) (three hundred percent of the 
federal benefit rate (FBR)). A client's gross income must be 
equal to or less than the SIL to be eligible for CN coverage. 

(3) To determine income eligibility for an SSI-related 
WAH LTC client under the medically needy (MN) program, 
the agency or its designee: 

(a) Considers income available as described in WAC 
182-513-1325 and 182-513-1330; 

(b) Excludes income as described in WAC 182-513- 
1340; 

(c) Disregards income as described in WAC 182-513- 
1345; and 

(d) Follows the income standards and eligibility rules 
described in WAC 182-513-1395. 

(4) To be resource eligible under the SSI-related WAH 
LTC CN or MN program, the client must: 

(a) Meet the resource eligibility requirements and stan- 
dards described in WAC 182-513-1350; 

(b) Not have a penalty period of ineligibility due to a 
transfer of asset as described in WAC 182-513-1363 or 182- 
513-1364; 

(c) Disclose to the state any interest the client or the cli- 
ent's spouse has in an annuity and meet the annuity require- 
ments described in chapter 182-516 WAC. 

(5) The agency or its designee allows an institutionalized 
client to reduce countable resources in excess of the standard. 
This is described in WAC 182-513-1350. 

(6) A client is eligible for medicaid as a resident in a psy- 
chiatric facility, if the client: 

(a) Has attained institutional status as described in WAC 
182-513-1320; and 

(b) Is under the age of twenty-one at the time of applica- 
tion; or 

(c) Is receiving active psychiatric treatment just prior to 
their twenty-first birthday and the services extend beyond 
this date and the client has not yet reached age twenty-two; or 

(d) Is at least sixty-five years old. 

(7) To determine CN or MN income eligibility for a 
MAGI-based WAH LTC client, the medicaid agency or its 
designee follows the rules described in WAC 182-514-0230 
through 182-514-0265. 

(8) There is no asset test for MAGI-based WAH LTC 
programs as described in WAC 182-514-0245. 

(9) The agency or its designee determines a client's total 
responsibility to pay toward the cost of care for LTC services 
as follows: 
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(a) For SSI-related WAH clients residing in a medical 
institution see WAC 182-513-1380; 

(b) For MAGI-based WAH clients residing in a medical 
institution see WAC 182-514-0265. Clients who are eligible 
for the MAGI-based WAH adult medical program described 
in WAC 182-505-0250 are not required to contribute toward 
the cost of care. Nursing home care is included in the alterna- 
tive benefit plan scope of care for these clients. 


NEW SECTION 


WAC 182-513-1318 Income and resource criteria for 
home and community based (HCB) waiver programs and 
hospice clients. (1) This section provides an overview of the 
income and resource eligibility rules for a client to be eligible 
for a home and community based (HCB) waiver program or 
the Washington apple health (WAH) hospice program. 

(2) To determine income eligibility for an SSI-related 
WAH long-term care (LTC) waiver client under the categor- 
ically needy (CN) program, the medicaid agency or its desig- 
nee: 

(a) Considers income available as described in WAC 
182-513-1325 and 182-513-1330; 

(b) Excludes income as described in WAC 182-513- 
1340; 

(c) Compares remaining gross non excluded income to: 

(i) The special income level (SIL) (three hundred percent 
of the federal benefit rate (FBR)); or 

(ii) For home and community based (HCB) service pro- 
grams authorized by aging and long-term supports adminis- 
tration (ALTSA), a higher standard is determined following 
the rules described in WAC 182-514-1508 if a client's 
income is above the SIL but net income is below the medi- 
cally needy income level (MNIL). 

(3) A client who receives MAGI-based WAH is not eli- 
gible for HCB waiver services unless found eligible based on 
program rules in chapter 182-515 WAC. 

(4) There is no WAH HCB waiver medically needy pro- 
gram. 
(5) To be resource eligible under the SSI-related WAH 
LTC CN waiver programs, the client must: 

(a) Meet the resource eligibility requirements and stan- 
dards described in WAC 182-513-1350; 

(b) Not have a penalty period of ineligibility due to a 
transfer of asset as described in WAC 182-513-1363, 182- 
513-1364, or 182-513-1365; 

(c) Disclose to the state any interest the client or the cli- 
ent's spouse has in an annuity and meet the annuity require- 
ments described in chapter 182-516 WAC. 

(6) The agency or its designee allows an HCB waiver cli- 
ent to use verified unpaid medical expenses to reduce count- 
able resources in excess of the standard. This is described in 
WAC 182-513-1350. 

(7) The agency or its designee determines a client's total 
responsibility to pay toward the cost of care for LTC services 
as follows: 

(a) For clients receiving HCS CN waiver services see 
WAC 182-515-1509; 

(b) For clients receiving DDA CN waiver services see 
WAC 182-515-1514. 
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(8) HCB waiver clients who are "deemed eligible" for 
SSI benefits as described in WAC 182-512-0880 do not pay 
service participation toward their cost of personal care. Cli- 
ents living in a residential setting do pay room and board as 
described in WAC 182-515-1505 through 182-515-1509 or 
182-515-1514. 

(9) To be eligible for hospice services under the CN pro- 
gram, a client must: 

(a) Meet the program requirements described in chapter 
182-551 WAC governing client eligibility for hospice care; 
and 

(b) Be eligible for a noninstitutional CN program if not 
residing in a medical institution thirty days or more. 

(10) A client who is not eligible for a noninstitutional 
CN program who needs hospice care is eligible for the WAH 
hospice program if they meet the following criteria: 

(a) Meet the hospice program requirements described in 
chapter 182-551 WAC; and 

(b) Reside at home and would be eligible for coverage by 
using home and community services waiver rules described 
in WAC 182-515-1505 through 182-515-1509 (SSI-related 
clients with income over the effective one-person MNIL and 
gross income at or below the three hundred percent of the 
FBR or clients with a community spouse); or 

(c) Recetve WAH HCBS waiver services in addition to 
hospice services. The client's responsibility to pay toward the 
cost of care (participation) is applied to the waiver service 
provider first; or 

(d) Be eligible for institutional CN if residing in a medi- 
cal institution (including a hospice care center) for thirty days 
or more. 

(11) To be eligible for hospice services under the MN 
program, a client must be: 

(a) Eligible for the MN SSI-related program described in 
WAC 182-512-0150 for hospice clients residing in a home 
setting; or 

(b) Eligible for the MN SSI-related program described in 
WAC 182-513-1305 for hospice clients not receiving HCBS 
waiver services who reside in an alternate living facility. 

(c) Be eligible for institutional MN if residing in a medi- 
cal institution thirty days or more described in WAC 182- 
513-1395. 
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WAC 182-513-1319 State-funded programs for non- 
citizen clients. (1) This section describes the programs that 
are available for noncitizen clients who do not meet the citi- 
zenship criteria described in WAC 182-503-0530 to be eligi- 
ble for federally funded Washington apple health (WAH) 
coverage. 

(2) Lawfully residing noncitizen clients who need nurs- 
ing facility care or care in an alternate living facility may 
receive long-term care (LTC) coverage if the client meets the 
eligibility and incapacity criteria of the medical care services 
(MCS) program described in WAC 182-508-0005. 

(3) Clients who receive MCS coverage are not eligible 
for home and community based (HCB) waiver programs or 
hospice care. 
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(4) Noncitizen clients under the age of nineteen who are 
eligible for the WAH for kids program described in WAC 
182-505-0210 are eligible for LTC services if the client is 
admitted to a medical institution for less than thirty days. 
Once the client resides or is likely to reside in a medical insti- 
tution for thirty days or more, the medicaid agency or its des- 
ignee determines eligibility under WAC 182-514-0260, sub- 
ject to being preapproved for coverage by aging and long- 
term supports administration (ALTSA) as described in WAC 
182-507-0125. 

(5) Noncitizen clients age nineteen or older may be eligi- 
ble for the state-funded long-term care services WAH pro- 
gram described in WAC 182-507-0125. These clients must 
be preapproved by ALTSA as the program has enrollment 
limits. When the program is full, a client who needs LTC ser- 
vices is placed on a waiting list for services. Such an individ- 
ual is not eligible for WAH waiver programs described in 
chapter 182-515 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1325 Determining available income 
for an SSI-related single client for long-term care (LTC) 
services (institutional, waiver or hospice). This section 
describes income the department considers available when 
determining an SSI-related single client's eligibility for LTC 
services (institutional, waiver or hospice). 

(1) Refer to WAC ((388-543-4339)) 182-513-1330 for 
rules related to available income for legally married couples. 

(2) The department must apply the following rules when 
determining income eligibility for SSI-related LTC services: 

(a) WAC 182-512-0600 Definition of income; 

(b) WAC 182-512-0650 Available income; 

(c) WAC 182-512-0700 Income eligibility; 

(d) WAC 182-512-0750 Countable unearned income; 

(e) WAC 182-514-0840(3) Self-employment income- 
allowable expenses; 

(f) WAC ((388-543-4355)) 182-513-1315(15), Eligibil- 
ity for long-term care (institutional, waiver, and hospice) ser- 
vices; and 

(g) WAC ((388-450-0155._388-450-0156._388-450- 
0460)) 182-512-0785, 182-512-0790, 182-512-0795, and 
182-509-0155 for sponsored immigrants and how to deter- 
mine if sponsors' income counts in determining benefits. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1330 Determining available income 
for legally married couples for long-term care (LTC) ser- 
vices. This section describes income the department consid- 
ers available when determining a legally married client's eli- 
gibility for LTC services. 

(1) The department must apply the following rules when 
determining income eligibility for LTC services: 

(a) WAC 182-512-0600 Definition of income SSI- 
related medical; 

(b) WAC 182-512-0650 Available income; 

(c) WAC 182-512-0700 Income eligibility; 

(d) WAC 182-512-0750 Countable unearned income; 


Emergency 


WSR 15-01-132 


(e) WAC 182-512-0840(3) Self-employment income- 
allowance expenses; 

(£) WAC 182-512-0960, SSI-related medical clients; and 

(e) WAC ((388-543-4345)) 182-513-1315, Eligibility 
for long-term care (institutional, waiver, and hospice) ser- 
vices. 

(2) For an institutionalized client married to a commu- 
nity spouse who is not applying or approved for LTC ser- 
vices, the department considers the following income avail- 
able, unless subsection (4) applies: 

(a) Income received in the client's name; 

(b) Income paid to a representative on the client's behalf; 

(c) One-half of the income received in the names of both 
spouses; and 

(d) Income from a trust as provided by the trust. 

(3) The department considers the following income 
unavailable to an institutionalized client: 

(a) Separate or community income received in the name 
of the community spouse; and 

(b) Income established as unavailable through a court 
order. 

(4) For the determination of eligibility only, if available 
income described in subsection((s)) (2)(a) through (d) of this 
section minus income exclusions described in WAC ((388- 
343-4346)) 182-513-1340 exceeds the special income level 
(SIL), then: 

(a) The department follows community property law 
when determining ownership of income; 

(b) Presumes all income received after marriage by 
either or both spouses to be community income; ((and)) 

(c) Considers one-half of all community income avail- 
able to the institutionalized client((-)); and 

(d) If the total of ((subseetion+4))) (c) of this subsection 
plus the client's own income is over the SIL, follow subsec- 
tion (2) of this section. 

(5) The department considers income generated by a 
transferred resource to be the separate income of the person 
or entity to which it is transferred. 

(6) The department considers income available to the cli- 
ent not generated by a transferred resource available to the 
client, even when the client transfers or assigns the rights to 
the stream of income to: 

(a) The spouse; or 

(b) A trust for the benefit of their spouse. 

((€8})) (7) The department evaluates the transfer of a 
resource described in subsection (5) of this section according 
to WAC ((388-343-363, 33885 8B-B6421d 388 58B- 
4365)) 182-513-1363, 182-513-1364, and 182-513-1365 to 
determine whether a penalty period of ineligibility is 
required. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1340 Determining excluded income 
for long-term care (LTC) services. This section describes 
income the department excludes when determining a client's 
eligibility and participation in the cost of care for LTC ser- 
vices with the exception described in subsection (31) of this 
section. 


Emergency 


Washington State Register, Issue 15-01 


(1) Crime victim's compensation; 

(2) Earned income tax credit (EITC) for twelve months 
after the month of receipt; 

(3) Native American benefits excluded by federal statute 
(refer to WAC ((388-450-0040)) 182-512-0700); 

(4) Tax rebates or special payments excluded by other 
statutes; 

(5) Any public agency's refund of taxes paid on real 
property and/or on food; 

(6) Supplemental security income (SSI) and certain state 
public assistance based on financial need; 

(7) The amount a representative payee charges to pro- 
vide services when the services are a requirement for the cli- 
ent to receive the income; 

(8) The amount of expenses necessary for a client to 
receive compensation, e.g., legal fees necessary to obtain set- 
tlement funds; 

(9) ((Any-pertion-_ofe-erant schelarshiperteHowship 
used te-pay_tuitien, _fees_and/er other necessary educational 
expenses-at-any_educationalinstitution)) Education benefits 
described in WAC 182-509-0335; 

(10) Child support payments received from an absent 
parent for a child living in the home are considered the 
income of the child; 

(11) Self-employment income allowed as a deduction by 
the Internal Revenue Service (IRS); 

(12) Payments to prevent fuel cut-offs and to promote 
energy efficiency that are excluded by federal statute; 

(13) Assistance (other than wages or salary) received 
under the Older Americans Act; 

(14) Assistance (other than wages or salary) received 
under the foster grandparent program; 

(15) Certain cash payments a client receives from a gov- 
ernmental or nongovernmental medical or social service 
agency to pay for medical or social services; 

(16) Interest earned on excluded burial funds and any 
appreciation in the value of an excluded burial arrangement 
that are left to accumulate and become part of the separately 
identified burial funds set aside; 

(17) Tax exempt payments received by Alaska natives 
under the Alaska Native Settlement Act established by P.L. 
100-241; 

(18) Compensation provided to volunteers in ACTION 
programs under the Domestic Volunteer Service Act of 1973 
established by P.L. 93-113; 

(19) Payments made from the Agent Orange Settlement 
Fund or any other funds to settle Agent Orange liability 
claims established by P.L. 101-201; 

(20) Payments made under section six of the Radiation 
Exposure Compensation Act established by P.L. 101-426; 

(21) Payments made under the Energy Employee Occu- 
pational Compensation Program Act of 2000, (EEOICPA) 
Pub. L. 106-398; 

(22) Restitution payment, and interest earned on such 
payment to a civilian of Japanese or Aleut ancestry estab- 
lished by P.L. 100-383; 

(23) Payments made under sections 500 through 506 of 
the Austrian General Social Insurance Act; 
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(24) Payments made from Susan Walker v. Bayer Corpo- 
ration, et, al., 95-C-5024 (N.D. Ill.) (May 8, 1997) settlement 
funds; 

(25) Payments made from the Ricky Ray Hemophilia 
Relief Fund Act of 1998 established by P.L. 105-369; 

(26) Payments made under the Disaster Relief and Emer- 
gency Assistance Act established by P.L. 100-387; 

(27) Payments made under the Netherlands' Act on Ben- 
efits for Victims of Persecution (WUV); 

(28) Payments made to certain survivors of the Holo- 
caust under the Federal Republic of Germany's Law for Com- 
pensation of National Socialist Persecution or German Resti- 
tution Act; 

(29) Interest or dividends received by the client is 
excluded as income. Interest or dividends received by the 
community spouse of an institutional individual is counted as 
income of the community spouse. Dividends and interest are 
returns on capital investments such as stocks, bond, or sav- 
ings accounts. Institutional status is defined in WAC ((388- 
343-4320)) 182-513-1320; 

(30) Income received by an ineligible or nonapplying 
spouse from a governmental agency for services provided to 
an eligible client, e.g., chore services; 

(31) Department of Veterans Affairs benefits designated 
for: 

(a) The veteran's dependent when determining LTC eli- 
gibility for the veteran. The VA dependent allowance is con- 
sidered countable income to the dependent unless it is paid 
due to unusual medical expenses (UME); 

(b) Unusual medical expenses, aid and attendance allow- 
ance, special monthly compensation (SMC) and housebound 
allowance, with the exception described in subsection (32) of 
this section; 

(32) Benefits described in subsection (31)(b) of this sec- 
tion for a client who receives long-term care services are 
excluded when determining eligibility, but are considered 
available as a third-party resource (TPR) when determining 
the amount the client contributes in the cost of care. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1345 Determining disregarded 
income for institutional or hospice services under the 
medically needy (MN) program. This section describes 
income the department disregards when determining a cli- 
ent's eligibility for institutional or hospice services under the 
MN program. The department considers disregarded income 
available when determining a client's participation in the cost 
of care. 

(1) The department disregards the following income 
amounts in the following order: 

(a) Income that is not reasonably anticipated, or is 
received infrequently or irregularly, when such income does 
not exceed: 

(i) Twenty dollars per month if unearned; or 

(ii) Ten dollars per month if earned. 

(b) The first twenty dollars per month of earned or 
unearned income, unless the income paid to a client is: 

(i) Based on need; and 
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(i1) Totally or partially funded by the federal government 
or a private agency. 

(2) For a client who is related to the supplemental secu- 
rity income (SSI) program as described in WAC 182-512- 
0050(1), the first sixty-five dollars per month of earned 
income not excluded under WAC ((388-543-4346)) 182-513- 
1340, plus one-half of the remainder. 


(3) Department of Veterans Affairs benefits designated 
for: 

(a) The veteran's dependent when determining LTC eli- 
gibility for the veteran. The VA dependent allowance is con- 
sidered countable income to the dependent unless it is paid 
due to unusual medical expenses (UME); 


(b) Unusual medical expenses, aid and attendance allow- 
ance, special monthly compensation (SMC) and housebound 
allowance, with the exception described in subsection (4) of 

(4) Benefits described in subsection (3)(b) of this section 
for a client who receives long-term care services are excluded 
when determining eligibility, but are considered available as 
a third-party resource (TPR) when determining the amount 
the client contributes in the cost of care. 

(5) Income the Social Security Administration (SSA) 
withholds from SSA Title II benefits for the recovery of an 
SSI overpayment. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1350 Defining the resource standard 
and determining resource eligibility for long-term care 
(LTC) services. This section describes how the department 
defines the resource standard and countable or excluded 
resources when determining a client's eligibility for LTC ser- 
vices. The department uses the term "resource standard" to 
describe the maximum amount of resources a client can have 
and still be resource eligible for program benefits. 


(1) The resource standard used to determine eligibility 
for LTC services equals: 

(a) Two thousand dollars for: 

(i) A single client; or 

(ii) A legally married client with a community spouse, 
subject to the provisions described in subsections (9) through 
(12) of this section; or 

(b) Three thousand dollars for a legally married couple, 
unless subsection (4) of this section applies. 

(2) Effective January 1, 2012, if an individual purchases 
a qualified long-term care partnership policy approved by the 
Washington insurance commissioner under the Washington 
long-term care partnership program, the department allows 
the individual with the long-term care partnership policy to 
retain a higher resource amount based on the dollar amount 
paid out by a partnership policy. This is described in WAC 
((388-343-+409)) 182-513-1400. 

(3) When both spouses apply for LTC services the 
department considers the resources of both spouses as avail- 
able to each other through the month in which the spouses 
stopped living together. 
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(4) When both spouses are institutionalized, the depart- 
ment will determine the eligibility of each spouse as a single 
client the month following the month of separation. 

(5) If the department has already established eligibility 
and authorized services for one spouse, and the community 
spouse needs LTC services in the same month, (but after eli- 
gibility has been established and services authorized for the 
institutional spouse), then the department applies the stan- 
dard described in subsection (1)(a) of this section to each 
spouse. If doing this would make one of the spouses ineligi- 
ble, then the department applies subsection (1)(b) of this sec- 
tion for a couple. 

(6) When a single institutionalized individual marries, 
the department will redetermine eligibility applying the rules 
for a legally married couple. 

(7) The department applies the following rules when 
determining available resources for LTC services: 

(a) WAC 182-512-0300, Resource eligibility; 

(b) WAC 182-512-0250, How to determine who owns a 
resource; and 

(c) WAC ((388-470-0066)) 182-512-0260, Resources of 
an alien's sponsor. 

(8) For LTC services the department determines a cli- 
ent's countable resources as follows: 

(a) The department determines countable resources for 
SSI-related clients as described in chapter 182-512 WAC 
((482-542-9350 through 182-512-9556)) and resources 
excluded by federal law with the exception of: 

(i) WAC 182-512-0550 pension funds owned by an: 

(®©) (A) Ineligible spouse. Pension funds are defined 
as funds held in an individual retirement account (IRA) as 
described by the IRS code; or 

((€Ð)) (B) Work-related pension plan (including plans 
for self-employed individuals, known as Keogh plans). 

Gi) WAC 182-512-0350 (1)(b) clients who have submit- 
ted an application for LTC services on or after May 1, 2006, 
and have an equity interest greater than five hundred thou- 
sand dollars in their primary residence are ineligible for LTC 
services. This exception does not apply if a spouse or blind, 
disabled or dependent child under age twenty-one is lawfully 
residing in the primary residence. Clients denied or termi- 
nated LTC services due to excess home equity may apply for 
an undue hardship waiver described in WAC ((388-358B- 
4367)) 182-513-1367. Effective January 1, 2011, the excess 
home equity limits increase to five hundred six thousand dol- 
lars. On January 1, 2012, and on January 1st of each year 
thereafter, this standard may be increased or decreased by the 
percentage increased or decreased in the consumer price 
index-urban (CPIU). For current excess home equity stan- 
dard starting January 1, 2011, and each year thereafter, see 
((httpAwww-dshs-wa-gov/manuals/eaz/sectionsA ong Ferm- 
Care/L¥Cstendeardspra-shtm)) http://www.hca.wa.gov/ 
medicaid/Eligibility/Pages/index.aspx. 

(b) For an SSJI-related client one automobile per house- 
hold is excluded regardless of value if it is used for transpor- 
tation of the eligible individual/couple. 

(i) For an SSI-related client with a community spouse, 
the value of one automobile is excluded regardless of its use 
or value. 


Emergency 


Washington State Register, Issue 15-01 


(ii) A vehicle not meeting the definition of automobile is 
a vehicle that has been junked or a vehicle that is used only as 
a recreational vehicle. 

(c) For an SSI-related client, the department adds 
together the countable resources of both spouses if subsec- 
tions (3), (6), and (9)(a) or (b) of this section apply, but not if 
subsection (4) or (5) of this section apply. 

(d) For an SSlI-related client, excess resources are 
reduced: 

(i) In an amount equal to incurred medical expenses such 
as: 

(A) Premiums, deductibles, and coinsurance/copayment 
charges for health insurance and medicare; 

(B) Medically necessary ((medteat)) care recognized 
under state law, but not covered under the state's medicaid 
plan; 

(C) Medically necessary ((medieat)) care covered under 
the state's medicaid plan incurred prior to medicaid eligibil- 
ity. Expenses for nursing facility care are reduced at the state 
rate for the facility that the client owes the expense to. 

(ii) As long as the incurred medical expenses: 

(A) Were not incurred more than three months before the 
month of the medicaid application; 

(B) Are not subject to third-party payment or reimburse- 
ment; 

(C) Have not been used to satisfy a previous spend down 
liability; 

(D) Have not previously been used to reduce excess 
resources; 

(E) Have not been used to reduce client responsibility 
toward cost of care; 

(F) Were not incurred during a transfer of asset penalty 
described in WAC ((388-343-4363,388351B-B64,and 388- 
$413-365)) 182-513-1363, 182-513-1364, and 182-513- 
1365; and 

(G) Are amounts for which the client remains liable. 

(e) Expenses not allowed to reduce excess resources or 
participation in personal care: 

(i) Unpaid expense(s) prior to waiver eligibility to an 
adult family home (AFH) or assisted living facility is not a 
medical expense. 

(ii) Personal care cost in excess of approved hours deter- 
mined by the CARE assessment described in chapter 388-106 
WAC is not a medical expense. 

(f) The amount of excess resources is limited to the fol- 
lowing amounts: 

(i) For LTC services provided under the categorically 
needy (CN) program: 

(A) Gross income must be at or below the special income 
level (SIL), 300% of the federal benefit rate (FBR). 

(B) Ina medical institution, excess resources and income 
must be under the state medicaid rate based on the number of 
days in the medical institution in the month. 

(C) For CN waiver eligibility, incurred medical expenses 
must reduce resources within allowable resource limits for 
CN-waiver eligibility. The cost of care for the waiver ser- 
vices cannot be allowed as a projected expense. 

(ii) For LTC services provided under the medically 
needy (MN) program when excess resources are added to 
countable income, the combined total is less than the: 
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(A) State medical institution rate based on the number of 
days in the medical institution in the month, plus the amount 
of recurring medical expenses; or 

(B) State hospice rate based on the number of days in the 
medical institution in the month plus the amount of recurring 
medical expenses, in a medical institution. 

(C) For MN waiver eligibility, incurred medical 
expenses must reduce resources within allowable resource 
limits for MN-waiver eligibility. The cost of care for the 
waiver services cannot be allowed as a projected expense. 

(g) For a client not related to SSI, the department applies 
the resource rules of the program used to relate the client to 
medical eligibility. 

(9) For legally married clients when only one spouse 
meets institutional status, the following rules apply. If the cli- 
ent's current period of institutional status began: 

(a) Before October 1, 1989, the department adds together 
one-half the total amount of countable resources held in the 
name of: 

(i) The institutionalized spouse; or 

(ii) Both spouses. 

(b) On or after October 1, 1989, the department adds 
together the total amount of nonexcluded resources held in 
the name of: 

(i) Either spouse; or 

(ii) Both spouses. 

(10) If subsection (9)(b) of this section applies, the 
department determines the amount of resources that are allo- 
cated to the community spouse before determining countable 
resources used to establish eligibility for the institutionalized 
spouse, as follows: 

(a) If the client's current period of institutional status 
began on or after October 1, 1989, and before August 1, 
2003, the department allocates the maximum amount of 
resources ordinarily allowed by law. Effective January 1, 
2009, the maximum allocation is one hundred and nine thou- 
sand five hundred and sixty dollars. This standard may 
change annually on January 1st based on the consumer price 
index. (For the current standard starting January 2009 and 
each year thereafter, see long-term care standards at ((http:+ 
wont dshsawa-gevsnanuals/eaz/seetionsAL 
L¥Gstandardspra-shtml)) http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx); or 

(b) If the client's current period of institutional status 
began on or after August 1, 2003, the department allocates 
the greater of: 

(i) A spousal share equal to one-half of the couple's com- 
bined countable resources as of the first day of the month of 
the current period of institutional status, up to the amount 
described in subsection (10)(a) of this section; or 

(ii) The state spousal resource standard of forty-eight 
thousand six hundred thirty-nine dollars (this standard may 
change every odd year on July 1st). This standard is based on 
the consumer price index published by the federal bureau of 
labor statistics. For the current standard starting July 2009 
and each year thereafter, see long-term care standards at 


(http: 
- )) http://www.hca.wa.gov/ 
medicaid/Eligibility/Pages/index.aspx. 
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(c) Resources are verified on the first moment of the first 
day of the month institutionalization began as described in 
WAC 182-512-0300(1). 

(11) The amount of the spousal share described in sub- 
section (10)(b)(i) of this section can be determined anytime 
between the date that the current period of institutional status 
began and the date that eligibility for LTC services is deter- 
mined. The following rules apply to the determination of the 
spousal share: 

(a) Prior to an application for LTC services, the couple's 
combined countable resources are evaluated from the date of 
the current period of institutional status at the request of 
either member of the couple. The determination of the spou- 
sal share is completed when necessary documentation and/or 
verification is provided; or 

(b) The determination of the spousal share is completed 
as part of the application for LTC services if the client was 
institutionalized prior to the month of application, and 
declares the spousal share exceeds the state spousal resource 
standard. The client is required to provide verification of the 
couple's combined countable resources held at the beginning 
of the current period of institutional status. 

(12) The amount of allocated resources described in sub- 
section (10) of this section can be increased, only if: 

(a) A court transfers additional resources to the commu- 
nity spouse; or 

(b) An administrative law judge establishes in ((a-fait)) 
an administrative hearing described in chapter ((388-02)) 
182-526 WAC, that the amount is inadequate to provide a 
minimum monthly maintenance needs amount for the com- 
munity spouse. 

(13) The department considers resources of the commu- 
nity spouse unavailable to the institutionalized spouse the 
month after eligibility for LTC services is established, unless 
subsection (6) or (14)(a), (b), or (c) of this section applies. 

(14) A redetermination of the couple's resources as 
described in subsection (8) of this section is required, if: 

(a) The institutionalized spouse has a break of at least 
thirty consecutive days in a period of institutional status; or 

(b) The institutionalized spouse's countable resources 
exceed the standard described in subsection (1)(a) of this sec- 
tion, if subsection (9)(b) of this section applies; or 

(c) The institutionalized spouse does not transfer the 
amount described in subsection((s)) (10) or (12) of this sec- 
tion to the community spouse by either: 

(i) The end of the month of the first regularly scheduled 
eligibility review; or 

(ii) The reasonable amount of additional time necessary 
to obtain a court order for the support of the community 
spouse. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1363 Evaluating the transfer of assets 
on or after May 1, 2006 for persons applying for or receiv- 
ing long-term care (LTC) services. This section describes 
how the department evaluates asset transfers made on or after 
May 1, 2006, and their ((affect)) effect on LTC services. This 
applies to transfers by the client, spouse, a guardian or 
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through an attorney in fact. Clients subject to asset transfer 
penalty periods are not eligible for LTC services. LTC ser- 
vices for the purpose of this rule include nursing facility ser- 
vices, services offered in any medical institution equivalent 
to nursing facility services, and home and community-based 
services furnished under a waiver program. Program of all- 
inclusive care of the elderly (PACE) and hospice services are 
not subject to transfer of asset rules. The department must 
consider whether a transfer made within a specified time 
before the month of application, or while the client is receiv- 
ing LTC services, requires a penalty period. 

e Refer to WAC ((388-343-4364)) 182-513-1364 for 
tules used to evaluate asset transfers made on or after April 1, 
2003, and before May 1, 2006. 

e Refer to WAC ((388-543-465)) 182-513-1365 for 
tules used to evaluate asset transfer made prior to April 1, 
2003. 

(1) When evaluating the effect of the transfer of asset 
made on or after May 1, 2006, on the client's eligibility for 
LTC services the department counts sixty months before the 
month of application to establish what is referred to as the 
"look-back" period. 

(2) The department does not apply a penalty period to 
transfers meeting the following conditions: 

(a) The total of all gifts or donations transferred do not 
exceed the average daily private nursing facility rate in any 
month; 

(b) The transfer is an excluded resource described in 
WAC ((388-543-4359)) 182-513-1350 with the exception of 
the client's home, unless the transfer of the home meets the 
conditions described in ((sebseetton-2)))(d) of this subsec- 
tion; 

(c) The asset is transferred for less than fair market value 
(FMV), if the client can provide evidence to the department 
of one of the following: 

(i) An intent to transfer the asset at FMV or other ade- 
quate compensation. To establish such an intent, the depart- 
ment must be provided with written evidence of attempts to 
dispose of the asset for fair market value as well as evidence 
to support the value (if any) of the disposed asset. 

(ii) The transfer is not made to qualify for LTC services, 
continue to qualify, or avoid Estate Recovery. Convincing 
evidence must be presented regarding the specific purpose of 
the transfer. 

(iii) All assets transferred for less than fair market value 
have been returned to the client. 

(iv) The denial of eligibility would result in an undue 
hardship as described in WAC ((388-543-4367)) 182-513- 
1367. 

(d) The transfer of ownership of the client's home, if it is 
transferred to the client's: 

(i) Spouse; or 

(ii) Child, who: 

(A) Meets the disability criteria described in WAC 182- 
512-0050 (1)(b) or (c); or 

(B) Is less than twenty-one years old; or 

(C) Lived in the home for at least two years immediately 
before the client's current period of institutional status, and 
provided verifiable care that enabled the individual to remain 
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in the home. A physician's statement of needed care is 
required; or 

(iii) Brother or sister, who has: 

(A) Equity in the home((;)); and 

(B) Lived in the home for at least one year immediately 
before the client's current period of institutional status. 

(e) The asset is transferred to the client's spouse or to the 
client's child, if the child meets the disability criteria 
described in WAC 182-512-0050 (1)(b) or (c); 

(f) The transfer meets the conditions described in subsec- 
tion (3), and the asset is transferred: 

(i) To another person for the sole benefit of the spouse; 

(ii) From the client's spouse to another person for the 
sole benefit of the spouse; 

(iii) To trust established for the sole benefit of the indi- 
vidual's child who meets the disability criteria described in 
WAC 182-512-0050 (1)(b) or (c); 

(iv) To a trust established for the sole benefit of a person 
who is sixty-four years old or younger and meets the disabil- 
ity criteria described in WAC 182-512-0050 (1)(b) or (c); or 

(3) The department considers the transfer of an asset or 
the establishment of a trust to be for the sole benefit of a per- 
son described in subsection (2)(f) of this section, if the trans- 
fer or trust: 

(a) Is established by a legal document that makes the 
transfer irrevocable; 

(b) Provides that no individual or entity except the 
spouse, blind or disabled child, or disabled individual can 
benefit from the assets transferred in any way, whether at the 
time of the transfer or at any time during the life of the pri- 
mary beneficiary; and 

(c) Provides for spending all assets involved for the sole 
benefit of the individual on a basis that is actuarially sound 
based on the life expectancy of that individual or the term of 
the trust, whichever is less; and 

(d) The requirements in subsection (2)(c) of this section 
do not apply to trusts described in WAC 388-561-0100 (6)(a) 
and (b) and (7)(a) and (b). 

(4) The department does not establish a period of ineligi- 
bility for the transfer of an asset to a family member prior to 
the current period of long-term care service if: 

(a) The transfer is in exchange for care services the fam- 
ily member provided the client; 

(b) The client has a documented need for the care ser- 
vices provided by the family member; 

(c) The care services provided by the family member are 
allowed under the medicaid state plan or the department's 
HCB waiver services; 

(d) The care services provided by the family member do 
not duplicate those that another party is being paid to provide; 

(e) The FMV of the asset transferred is comparable to the 
FMV of the care services provided; 

(f) The time for which care services are claimed is rea- 
sonable based on the kind of services provided; and 

(g) Compensation has been paid as the care services 
were performed or with no more time delay than one month 
between the provision of the service and payment. 

(5) The department considers the transfer of an asset in 
exchange for care services given by a family member that 
does not meet the criteria as described under subsection (4) of 
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this section as the transfer of an asset without adequate con- 
sideration. 

(6) If a client or the client's spouse transfers an asset 
within the look-back period without receiving adequate com- 
pensation, the result is a penalty period in which the individ- 
ual is not eligible for LTC services. 

(7) If a client or the client's spouse transfers an asset on 
or after May 1, 2006, the department must establish a penalty 
period by adding together the total uncompensated value of 
all transfers made on or after May 1, 2006. The penalty 
period: 

(a) For a LTC services applicant, begins on the date the 
client would be otherwise eligible for LTC services based on 
an approved application for LTC services or the first day after 
any previous penalty period has ended; or 

(b) For a LTC services recipient, begins the first of the 
month following ten-day advance notice of the penalty 
period, but no later than the first day of the month that fol- 
lows three full calendar months from the date of the report or 
discovery of the transfer; or the first day after any previous 
penalty period has ended; and 

(c) Ends on the last day of the number of whole days 
found by dividing the total uncompensated value of the assets 
by the statewide average daily private cost for nursing facili- 
ties at the time of application or the date of transfer, which- 
ever is later. 

(8) If an asset is sold, transferred, or exchanged, the por- 
tion of the proceeds: 

(a) That is used within the same month to acquire an 
excluded resource described in WAC ((388-543-4358)) 182- 
513-1350 does not affect the client's eligibility; 

(b) That remain after an acquisition described in ((sub- 
section (8})) (a) of this subsection becomes an available 
resource as of the first day of the following month. 

(9) If the transfer of an asset to the client's spouse 
includes the right to receive a stream of income not generated 
by a transferred resource, the department must apply rules 
described in WAC ((388-543-4330)) 182-513-1330 (5) 
through (7). 

(10) If the transfer of an asset for which adequate com- 
pensation is not received is made to a person other than the 
client's spouse and includes the right to receive a stream of 
income not generated by a transferred resource, the length of 
the penalty period is determined and applied in the following 
way: 

(a) The total amount of income that reflects a time frame 
based on the actuarial life expectancy of the client who trans- 
fers the income is added together; 

(b) The amount described in ((sebseetton49})) (a) of 
this subsection is divided by the statewide average daily pri- 
vate cost for nursing facilities at the time of application; and 

(c) A penalty period equal to the number of whole days 
found by following subsection((s)) (7)(a), (b), and (c) of this 
section. 

(11) A penalty period for the transfer of an asset that is 
applied to one spouse is not applied to the other spouse, 
unless both spouses are receiving LTC services. When both 
spouses are receiving LTC services; 

(a) We divide the penalty between the two spouses. 
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(b) If one spouse is no longer subject to a penalty (e.g., 
the spouse is no longer receiving institutional services or is 
deceased) any remaining penalty that applies to both spouses 
must be served by the remaining spouse. 

(12) If a client or the client's spouse disagrees with the 
determination or application of a penalty period, that person 
may request a hearing as described in chapter ((388-92)) 182- 
526 WAC. 

(13) Additional statutes which apply to transfer of asset 
penalties, real property transfer for inadequate consideration, 
disposal of realty penalties, and transfers to qualify for assis- 
tance can be found at: 

(a) RCW 74.08.331 Unlawful practices—Obtaining 
assistance—Disposal of realty; 

(b) RCW 74.08.338 Real property transfers for inade- 
quate consideration; 

(c) RCW 74.08.335 Transfers of property to qualify for 
assistance; and 

(d) RCW 74.39A.160 Transfer of assets—Penalties. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1364 Evaluating the transfer of an 
asset made on or after April 1, 2003 for long-term care 
(LTC) services. This section describes how the department 
evaluates the transfer of an asset made on or after April 1, 
2003, by a client who is applying or approved for LTC ser- 
vices. The department must consider whether a transfer made 
within a specified time before the month of application 
requires a penalty period in which the client is not eligible for 
these services. Refer to WAC ((388-543-4365)) 182-513- 
1365 for rules used to evaluate the transfer of an asset made 
before April 1, 2003. Refer to WAC ((388-548-4363)) 182- 
513-1363 for rules used to evaluate the transfer of an asset 
made on or after May 1, 2006. 

(1) The department does not apply a penalty period to the 
following transfers by the client, if they meet the conditions 
described: 

(a) Gifts or donations totaling one thousand dollars or 
less in any month; 

(b) The transfer of an excluded resource described in 
WAC ((388-548-4359)) 182-513-1350 with the exception of 
the client's home, unless the transfer of the client's home 
meets the conditions described in ((sebseetton-))) (d) of this 
subsection; 

(c) The transfer of an asset for less than fair market value 
(FMV), if the client can provide evidence to the department 
of one of the following: 

(i) An intent to transfer the asset at FMV or other ade- 
quate compensation; 

(ii) The transfer is not made to qualify for LTC services; 

(iii) The client is given back ownership of the asset; 

(iv) The denial of eligibility would result in an undue 
hardship. 

(d) The transfer of ownership of the client's home, if it is 
transferred to the client's: 


(i) Spouse; or 
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(ii) Child, who: 

(A) Meets the disability criteria described in WAC 182- 
512-0050 (1)(b) or (c); or 

(B) Is less than twenty-one years old; or 

(C) Lived in the home for at least two years immediately 
before the client's current period of institutional status, and 
provided care that enabled the client to remain in the home; 
or 

(iii) Brother or sister, who has: 

(A) Equity in the home; and 

(B) Lived in the home for at least one year immediately 
before the client's current period of institutional status. 

(e) The transfer of an asset, if the transfer meets the con- 
ditions described in subsection (4) of this section, and the 
asset is transferred: 

(i) To another person for the sole benefit of the spouse; 

(ii) From the client's spouse to another person for the 
sole benefit of the spouse; 

(iii) To trust established for the sole benefit of the client's 
child who meets the disability criteria described in WAC 
182-512-0050 (1)(b) or (c); 

(iv) To a trust established for the sole benefit of a person 
who is sixty-four years old or younger and meets the disabil- 
ity criteria described in WAC 182-512-0050 (1)(b) or (c); or 

(f) The asset is transferred to the client's spouse or to the 
client's child, if the child meets the disability criteria 
described in WAC 182-512-0050 (1)(b) or (c). 

(2) The department does not establish a period of ineligi- 
bility for the transfer of an asset to a family member prior to 
the current period of institutional status, if: 

(a) The transfer is in exchange for care services the fam- 
ily member provided the client; 

(b) The client has a documented need for the care ser- 
vices provided by the family member; 

(c) The care services provided by the family member are 
allowed under the medicaid state plan or the department's 
(@wvatvered)) HCB waiver services; 

(d) The care services provided by the family member do 
not duplicate those that another party is being paid to provide; 

(e) The FMV of the asset transferred is comparable to the 
FMV of the care services provided; 

(f) The time for which care services are claimed is rea- 
sonable based on the kind of services provided; and 

(g) Compensation has been paid as the care services 
were performed or with no more time delay than one month 
between the provision of the service and payment. 

(3) The department considers the transfer of an asset in 
exchange for care services given by a family member that 
does not meet the criteria as described under subsection (2) of 
this section as the transfer of an asset without adequate con- 
sideration. 

(4) The department considers the transfer of an asset or 
the establishment of a trust to be for the sole benefit of a per- 
son described in subsection (1)(e) of this section, if the trans- 
fer or trust: 

(a) Is established by a legal document that makes the 
transfer irrevocable; 

(b) Provides that no individual or entity except the 
spouse, blind or disabled child, or disabled individual can 
benefit from the assets transferred in any way, whether at the 
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time of the transfer or at any time during the life of the pri- 
mary beneficiary; and 

(c) Provides for spending all assets involved for the sole 
benefit of the individual on a basis that is actuarially sound 
based on the life expectancy of that individual or the term or 
the trust, whichever is less; and 

(d) The requirements in ((subsection4))) (c) of this 
((seetien)) subsection do not apply to trusts described in 
WAC ((388-56+0409)) 182-516-0100 (6)(a) and (b). 

(5) If a client or the client's spouse transfers an asset 
within the look-back period described in WAC ((388-543- 
4365)) 182-513-1365 without receiving adequate compensa- 
tion, the result is a penalty period in which the client is not 
eligible for LTC services. If a client or the client's spouse 
transfers an asset on or after April 1, 2003, the department 
must establish a penalty period as follows: 

(a) Ifa single or multiple transfers are made within a sin- 
gle month, then the penalty period: 

(i) Begins on the first day of the month in which the 
transfer is made; and 

(ii) Ends on the last day of the number of whole days 
found by dividing the total uncompensated value of the assets 
by the statewide average daily private cost for nursing facili- 
ties at the time of application. 

(b) If multiple transfers are made during multiple 
months, then the transfers are treated as separate events and 
multiple penalty periods are established that begin on the lat- 
ter of: 

(i) The first day of the month in which the transfer is 
made; or 

(ii) The first day after any previous penalty period has 
ended and end on the last day of the whole number of days as 
described in ((subseetion-S))) (a)(ii) of this subsection. 

(6) If an asset is sold, transferred, or exchanged, the por- 
tion of the proceeds: 

(a) That is used within the same month to acquire an 
excluded resource described in WAC ((388-543-4359)) 182- 
513-1350 does not affect the client's eligibility; 

(b) That remain after an acquisition described in subsec- 
tion (6)(a) becomes an available resource as of the first day of 
the following month. 

(7) If the transfer of an asset to the client's spouse 
includes the right to receive a stream of income not generated 
by a transferred resource, the department must apply rules 
described in WAC ((388-543-4330)) 182-513-1330 (5) 
through (7). 

(8) If the transfer of an asset for which adequate compen- 
sation is not received is made to a person other than the cli- 
ent's spouse and includes the right to receive a stream of 
income not generated by a transferred resource, the length of 
the penalty period is determined and applied in the following 
way: 

(a) The total amount of income that reflects a time frame 
based on the actuarial life expectancy of the client who trans- 
fers the income is added together; 

(b) The amount described in ((sabsectien(8))) (a) of this 
subsection is divided by the statewide average daily private 
cost for nursing facilities at the time of application; and 

(c) A penalty period equal to the number of whole days 
found by following subsection((s)) (5)(a) and (b) and ((€8)})) 
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(a) and (b) of this subsection is applied that begins on the lat- 
ter of: 

(i) The first day of the month in which the client transfers 
the income; or 

(ii) The first day of the month after any previous penalty 
period has ended. 

(9) A penalty period for the transfer of an asset that is 
applied to one spouse is not applied to the other spouse, 
unless: 

(a) Both spouses are receiving LTC services; and 

(b) A division of the penalty period between the spouses 
is requested. 

(10) If a client or the client's spouse disagrees with the 
determination or application of a penalty period, that person 
may request a hearing as described in chapter ((388-92)) 182- 
526 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1365 Evaluating the transfer of an 
asset made on or after March 1, 1997, and before April 1, 
2003, for long-term care (LTC) services. This section 
describes how the department evaluates the transfer of an 
asset made on or after March 1, 1997, and before April 1, 
2003, by a client who is applying or approved for LTC ser- 
vices. The department must consider whether a transfer made 
within a specified time before the month of application 
requires a penalty period in which the client is not eligible for 
these services. Refer to WAC ((388-543-4364)) 182-513- 
1364 for rules used to evaluate the transfer of an asset made 
on or after March 31, 2003. Refer to WAC ((388-543-4363)) 
182-513-1363 for rules used to evaluate the transfer of an 
asset made on or after May 1, 2006. 

(1) The department disregards the following transfers by 
the client, if they meet the conditions described: 

(a) Gifts or donations totaling one thousand dollars or 
less in any month; 

(b) The transfer of an excluded resource described in 
WAC (388-54-4359)) 182-513-1350 with the exception of 
the client's home, unless the transfer meets the conditions 
described in ((sebseetien-)) (d) of this subsection; 

(c) The transfer of an asset for less than fair market value 
(FMV), if the client can provide evidence to the department 
that satisfies one of the following: 

(i) An intent to transfer the asset at FMV or other ade- 
quate compensation; 

(ii) The transfer is not made to qualify for LTC services; 

(iii) The client is given back ownership of the asset; 

(iv) The denial of eligibility would result in an undue 
hardship. 

(d) The transfer of ownership of the client's home, if it is 
transferred to the client's: 

(i) Spouse; or 

(ii) Child, who: 

(A) Meets the disability criteria described in WAC 182- 
512-0050 (1)(b) or (c); or 

(B) Is less than twenty-one years old; or 

(iii) A son or daughter, who: 
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(A) Lived in the home for at least two years immediately 
before the client's current period of institutional status; and 

(B) Provided care that enabled the client to remain in the 
home; or 

(iv) A brother or sister, who has: 

(A) Equity in the home, and 

(B) Lived in the home for at least one year immediately 
before the client's current period of institutional status. 

(e) The transfer of an asset other than the home, if the 
transfer meets the conditions described in subsection (4) of 
this section, and the asset is transferred: 

(i) To the client's spouse or to another person for the sole 
benefit of the spouse; 

(ii) From the client's spouse to another person for the 
sole benefit of the spouse; 

(iii) To the client's child who meets the disability criteria 
described in WAC 182-512-0050 (1)(b) or (c) or to a trust 
established for the sole benefit of this child; or 

(iv) To a trust established for the sole benefit of a person 
who is sixty-four years old or younger and meets the disabil- 
ity criteria described in WAC 182-512-0050 (1)(b) or (c). 

(f) The transfer of an asset to a member of the client's 
family in exchange for care the family member provided the 
client before the current period of institutional status, if a 
written agreement that describes the terms of the exchange: 

(i) Was established at the time the care began; 

(ii) Defines a reasonable FMV for the care provided that 
reflects a time frame based on the actuarial life expectancy of 
the client who transfers the asset; and 

(iii) States that the transferred asset is considered pay- 
ment for the care provided. 

(2) When the fair market value of the care described in 
subsection (1)(f) of this section is less than the value of the 
transferred asset, the department considers the difference the 
transfer of an asset without adequate consideration. 

(3) The department considers the transfer of an asset in 
exchange for care given by a family member without a writ- 
ten agreement as described under subsection (1)(f) of this 
section as the transfer of an asset without adequate consider- 
ation. 

(4) The transfer of an asset or the establishment of a trust 
is considered to be for the sole benefit of a person described 
in subsection (1)(e) of this section, if the transfer or trust: 

(a) Is established by a legal document that makes the 
transfer irrevocable; and 

(b) Provides for spending all funds involved for the ben- 
efit of the person for whom the transfer is made within a time 
frame based on the actuarial life expectancy of that person. 

(5) When evaluating the effect of the transfer of an asset 
on a client's eligibility for LTC services received on or after 
October 1, 1993, the department counts the number of 
months before the month of application to establish what is 
referred to as the "look-back" period. The following number 
of months apply as described: 

(a) Thirty-six months, if all or part of the assets were 
transferred on or after August 11, 1993; and 

(b) Sixty months, if all or part of the assets were trans- 
ferred into a trust as described in WAC ((388-564-0109)) 
182-516-0100. 
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(6) If a client or the client's spouse transfers an asset 
within the look-back period without receiving adequate com- 
pensation, the result is a penalty period in which the client is 
not eligible for LTC services. If a client or the client's spouse 
transfers an asset on or after March 1, 1997, and before April 
1, 2003, the department must establish a penalty period as 
follows: 

(a) Ifa single or multiple transfers are made within a sin- 
gle month, then the penalty period: 

(i) Begins on the first day of the month in which the 
transfer is made; and 

(ii) Ends on the last day of the number of whole months 
found by dividing the total uncompensated value of the assets 
by the statewide average monthly private cost for nursing 
facilities at the time of application. 

(b) If multiple transfers are made during multiple 
months, then the transfers are treated as separate events and 
multiple penalty periods are established that: 

(i) Begin on the latter of: 

(A) The first day of the month in which the transfer is 
made; or 

(B) The first day after any previous penalty period has 
ended; and 

(ii) End on the last day of the whole number of months as 
described in ((sebseetion+6))) (a)(ii) of this subsection. 

(7) If an asset is sold, transferred, or exchanged, the por- 
tion of the proceeds: 

(a) That is used within the same month to acquire an 
excluded resource described in WAC ((388-543-4356)) 182- 
513-1350 does not affect the client's eligibility; 

(b) That remains after an acquisition described in ((sub- 
section (7})) (a) of this subsection becomes an available 
resource as of the first day of the following month. 

(8) If the transfer of an asset to the client's spouse 
includes the right to receive a stream of income not generated 
by a transferred resource, the department must apply rules 
described in WAC ((388-543-4339)) 182-513-1330 (5) 
through (7). 

(9) If the transfer of an asset for which adequate compen- 
sation is not received is made to a person other than the cli- 
ent's spouse and includes the right to receive a stream not 
generated by a transferred resource, the length of the penalty 
period is determined and applied in the following way: 

(a) The total amount of income that reflects a time frame 
based on the actuarial life expectancy of the client who trans- 
fers the income is added together; 

(b) The amount described in (((99)) (a) of this subsection 
is divided by the statewide average monthly private cost for 
nursing facilities at the time of application; and 

(c) A penalty period equal to the number of whole 
months found by following ((sebseetions9})) (a) and (b) of 
this subsection is applied that begins on the latter of: 

(i) The first day of the month in which the client transfers 
the income; or 

(ii) The first day of the month after any previous penalty 
period has ended. 

(10) A penalty period for the transfer of an asset that is 
applied to one spouse is not applied to the other spouse, 
unless: 

(a) Both spouses are receiving LTC services; and 
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(b) A division of the penalty period between the spouses 
is requested. 

(11) If a client or the client's spouse disagrees with the 
determination or application of a penalty period, that person 
may request a hearing as described in chapter ((388-92)) 182- 
526 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1366 Evaluating the transfer of an 
asset made before March 1, 1997, for long-term care 
(LTC) services. This section describes how the department 
evaluates the transfer of an asset made before March 1, 1997, 
by a client who is applying or approved for LTC services. 
The department must consider whether a transfer made 
within a specified time before the month of application 
requires a penalty period in which the client is not eligible for 
these services. Refer to WAC ((388-543-4365)) 182-513- 
1365 for rules used to evaluate the transfer of an asset on or 
after March 1, 1997. 

(1) When evaluating the transfer of an asset made before 
March 1, 1997, the department must apply rules described in 
WAC ((388-3543-4365)) 182-513-1365 (1) through (4) and 
(7) through (11) in addition to the rules described in this sec- 
tion. 

(2) When evaluating the effect of the transfer of an asset 
on a client's eligibility for LTC services received before 
October 1, 1993, the department counts the number of 
months before the month of application to establish what is 
referred to as the "look-back" period. The following number 
of months apply as described: 

(a) Thirty months, if the asset was transferred before 
August 11, 1993; or 

(b) Thirty-six months, if the asset was transferred on or 
after August 11, 1993. 

(3) If a client or the client's spouse transferred an asset 
without receiving adequate compensation before August 11, 
1993, the department must establish a penalty period that: 

(a) Runs concurrently for transfers made in more than 
one month in the look-back period; and 

(b) Begins on the first day of the month in which the 
asset is transferred and ends on the last day of the month 
which is the lesser of: 

(i) Thirty months after the month of transfer; or 

(ii) The number of whole months found by dividing the 
total uncompensated value of the assets by the statewide 
average monthly private cost for nursing facilities at the time 
of application. 

(4) If a client or the client's spouse transferred an asset 
without receiving adequate compensation on or after August 
11, 1993, and before March 1, 1997, the department must 
establish a penalty period as follows: 

(a) If the transfer is made during the look-back period, 
then the penalty period: 

(i) Begins on the first day of the month in which the 
transfer is made; and 

(ii) Ends on the last day of the number of whole months 


described in ((subseetion-GB))) (b)(ii) of this subsection. 
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(b) If the transfer is made while the client is receiving 
LTC services or during a period of ineligibility, then the pen- 
alty period: 

(i) Begins on the latter of the first day of the month: 

(A) In which the transfer is made; or 

(B) After a previous penalty period has ended; and 

(ii) Ends on the last day of the number of whole months 


described in ((subseetion-B))) (b)(ii) of this subsection. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1367 Hardship waivers for long-term 
care (LTC) services. Clients who are denied or terminated 
from LTC services due to a transfer of asset penalty 
(described in WAC ((388-343-4363, 38858-4364 and 388- 
343-4365)) 182-513-1363, 182-513-1364, and 182-513- 
1365), or having excess home equity (described in WAC 
((388-34-4356)) 182-513-1350) may apply for an undue 
hardship waiver. Notice of the right to apply for an undue 
hardship waiver will be given whenever there is a denial or 
termination based on an asset transfer or excess home equity. 
This section: 

e Defines undue hardship; 

e Specifies the approval criteria for an undue hardship 
request; 

e Establishes the process the department follows for 
determining undue hardship; and 

e Establishes the appeal process for a client whose 
request for an undue hardship is denied. 

(1) When does undue hardship exist? 

(a) Undue hardship may exist: 

(i) When a transfer of an asset occurs between: 

(A) Registered domestic partners as described in chapter 
26.60 RCW; or 

(B) Same-sex couples who were married in states and the 
District of Columbia where same-sex marriages are legal; 
and 

(C) The transfer would not have caused a period of inel- 
igibility if made between an opposite sex married couple 
under WAC ((388-543-4363)) 182-513-1363. 

(ii) When a client who transferred the assets or income, 
or on whose behalf the assets or income were transferred, 
either personally or through a spouse, guardian or attorney- 
in-fact, has exhausted all reasonable means including legal 
remedies to recover the assets or income or the value of the 
transferred assets or income that have caused a penalty 
period; and 

(iii) The client provides sufficient documentation to sup- 
port their efforts to recover the assets or income; or 

(iv) The client is unable to access home equity in excess 
of the standard described in WAC ((388-543-4359)) 182- 
513-1350; and 

(v) When, without LTC benefits, the client is unable to 
obtain: 

(A) Medical care to the extent that his or her health or 
life is endangered; or 

(B) Food, clothing, shelter or other basic necessities of 
life. 
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(b) Undue hardship can be approved for an interim 
period while the client is pursuing recovery of the assets or 
income. 

(2) Undue hardship does not exist: 

(a) When the transfer of asset penalty period or excess 
home equity provision inconveniences a client or restricts 
their lifestyle but does not seriously deprive him or her as 
defined in subsection (1)(a)(iii) of this section; 

(b) When the resource is transferred to a person who is 
handling the financial affairs of the client; or 

(c) When the resource is transferred to another person by 
the individual that handles the financial affairs of the client. 

(€) (3) Undue hardship may exist under subsection 
(2)(b) and (c) of this section if DSHS has found evidence of 
financial exploitation. 

(6) (4) How is an undue hardship waiver requested? 

(a) An undue hardship waiver may be requested by: 

(i) The client; 

(ii) The client's spouse; 

(iii) The client's authorized representative; 

(iv) The client's power of attorney; or 

(v) With the consent of the client or their guardian, a 
medical institution, as defined in WAC ((4+82-590-9605)) 
182-500-0050, in which an institutionalized client resides. 

(b) Request must: 

(i) Be in writing; 

(ii) State the reason for requesting the hardship waiver; 

(iii) Be signed by the requestor and include the 
requestor's name, address and telephone number. If the 
request is being made on behalf of a client, then the client's 
name, address and telephone number must be included; 

(iv) Be made within thirty days of the date of denial or 
termination of LTC services; and 

(v) Returned to the originating address on the denial/ter- 
mination letter. 

(E) (5) What if additional information is needed to 
determine a hardship waiver? (((#))) A written notice to the 
client is sent requesting additional information within fifteen 
days of the request for an undue hardship waiver. Additional 
time to provide the information can be requested by the cli- 
ent. 

(6) (6) What happens if my hardship waiver is 
approved? 

(a) The department sends a notice within fifteen days of 
receiving all information needed to determine a hardship 
waiver. The approval notice specifies a time period the undue 
hardship waiver is approved. 

(b) Any changes in a client's situation that led to the 
approval of a hardship must be reported to the department 
((by the tenth ofthe month fellewing)) within thirty days of 
the change per WAC ((388-448-9007)) 182-504-0110. 

((€6})) (7) What happens if my hardship waiver is 
denied? 

(a) The department sends a denial notice within fifteen 
days of receiving the requested information. The letter will 
state the reason it was not approved. 

(b) The denial notice will have instructions on how to 
request an administrative hearing. The department must 
receive an administrative hearing request within ninety days 
of the date of the adverse action or denial. 
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(E) (8) What statute or rules govern administrative 
hearings? ((€a))) An administrative hearing held under this 
section is governed by chapters 34.05 RCW and ((ehapter 
388-92)) 182-526 WAC and this section. If a provision in this 
section conflicts with a provision in chapter ((388-92)) 182- 
526 WAC, the provision in this section governs. 

((€8))) (9) Can the department revoke an approved undue 
hardship waiver? (((a})) The department may revoke 
approval of an undue hardship waiver if any of the following 
occur: 

((@)) (a) A client, or his or her authorized representa- 
tive, fails to provide timely information and/or resource veri- 
fications as it applies to the hardship waiver when requested 
by the department per WAC ((388-490-0005 and 388-41 8- 
0007)) 182-503-0050 and 182-504-0120 or 182-504-0125; 

((@¥)) (b) The lien or legal impediment that restricted 
access to home equity in excess of five hundred thousand dol- 
lars is removed; or 

((ŒÐ)) (c) Circumstances for which the undue hardship 
was approved have changed. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1380 Determining a client's financial 
participation in the cost of care for long-term care (LTC) 
services. This rule describes how the department allocates 
income and excess resources when determining participation 
in the cost of care (the post-eligibility process). The depart- 
ment applies rules described in WAC ((388-543-4845)) 182- 
513-1315 to define which income and resources must be used 
in this process. 

(1) For a client receiving institutional or hospice services 
in a medical institution, the department applies all subsec- 
tions of this rule. 

(2) For a client receiving waiver services at home or in 
an alternate living facility, the department applies only those 
subsections of this rule that are cited in the rules for those 
programs. 

(3) For a client receiving hospice services at home, or in 
an alternate living facility, the department applies rules used 
for the community options program entry system (COPES) 
for hospice applicants with gross income under the medicaid 
special income level (SIL) (300% of the federal benefit rate 
(FBR)), if the client is not otherwise eligible for another non- 
institutional categorically needy medicaid program. (Note: 
For hospice applicants with income over the medicaid SIL, 
medically needy medicaid rules apply.) 

(4) The department allocates nonexcluded income in the 
following order and the combined total of ((4)) (a), (b), (c), 
and (d) of this subsection cannot exceed the effective one- 
person medically needy income level (MNIL): 

(a) A personal needs allowance (PNA) of: 

(i) Seventy dollars for the following clients who live ina 
state veteran's home and receive a needs based veteran's pen- 
sion in excess of ninety dollars: 

(A) A veteran without a spouse or dependent child. 

(B) A veteran's surviving spouse with no dependent chil- 
dren. 
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(ii) The difference between one hundred sixty dollars 
and the needs based veteran's pension amount for persons 
specified in ((subseetien 44))) (a)(i) of this ((seetten)) subsec- 
tion who receive a veteran's pension less than ninety dollars. 

(iii) One hundred sixty dollars for a client living in a state 
veterans' home who does not receive a needs based veteran's 
pension; 

(iv) Forty-one dollars and sixty-two cents for all clients 
in a medical institution receiving ABD cash assistance. 

(v) For all other clients in a medical institution the PNA 
is fifty-seven dollars and twenty-eight cents. 

(vi) Current PNA and long-term care standards can be 
found at ((http:/4ewdshsave-cov4manuals/eaz/sections/ 
Lene FermCare/LFe - )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 

(b) Mandatory federal, state, or local income taxes owed 
by the client. 

(c) Wages for a client who: 

(i) Is related to the supplemental security income (SSD 
program as described in WAC 182-512-0050(1); and 

(ii) Receives the wages as part of a department-approved 
training or rehabilitative program designed to prepare the cli- 
ent for a less restrictive placement. When determining this 
deduction employment expenses are not deducted. 

(d) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian, after June 15, 1998, 
only as allowed by chapter 388-79 WAC. 

(5) The department allocates nonexcluded income after 
deducting amounts described in subsection (4) of this section 
in the following order: 

(a) Current or back child support garnished or withheld 
from income according to a child support order in the month 
of the garnishment if it is for the current month: 

(i) For the time period covered by the PNA; and 

(ii) Is not counted as the dependent member's income 
when determining the family allocation amount. 

(b) A monthly maintenance needs allowance for the 
community spouse not to exceed, effective January 1, 2008, 
two thousand six hundred ten dollars, unless a greater amount 
is allocated as described in subsection (7) of this section. The 
community spouse maintenance allowance may change each 
January based on the consumer price index. Starting January 
1, 2008, and each year thereafter the community spouse 
maintenance allocation can be found in the long-term care 
standards chart at ((http:/SewewLdshsawe-gevsmanuats/eaz/ 
sections/LeneTermCare/LFCstandardspna-shtml)) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 
The monthly maintenance needs allowance: 

(i) Consists of a combined total of both: 

(A) One hundred fifty percent of the two person federal 
poverty level. This standard may change annually on July Ist; 
and 

(B) Excess shelter expenses as described under subsec- 
tion (6) of this section. 

(ii) Is reduced by the community spouse's gross count- 
able income; and 

(iii) Is allowed only to the extent the client's income is 
made available to the community spouse. 
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(c) A monthly maintenance needs amount for each minor 
or dependent child, dependent parent or dependent sibling of 
the community spouse or institutionalized person who: 

(i) Resides with the community spouse: (((4)})) For each 
child, one hundred and fifty percent of the two-person FPL 
minus that child's income and divided by three (child support 
received from a noncustodial parent is considered the child's 
income). This standard is called the community spouse (CS) 
and family maintenance standard and can be found at: ((http: 
Sao cdshs ara coesinaniats eaxssectonsL 
LE¥Gstandardspra-shtml)) http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx. 

(ii) Does not reside with the community spouse or insti- 
tutionalized person, in an amount equal to the effective one- 
person MNIL for the number of dependent family members 
in the home less the dependent family member's income. 

(iii) Child support received from a noncustodial parent is 
the child's income. 

(d) Medical expenses incurred by the institutional client 
and not used to reduce excess resources. Allowable medical 
expenses and reducing excess resources are described in 
WAC ((3885413-4359)) 182-513-1350. 

(e) Maintenance of the home of a single institutionalized 
client or institutionalized couple: 

(i) Up to one hundred percent of the one-person federal 
poverty level per month; 

(ii) Limited to a six-month period; 

(iii) When a physician has certified that the client is 
likely to return to the home within the six-month period; and 

(iv) When social services staff documents the need for 
the income exemption. 

(6) For the purposes of this section, "excess shelter 


expenses" means the actual expenses under ((sebseetion{6))) 
(b) of this subsection less the standard shelter allocation 


under ((sebseetien{6))) (a) of this subsection. For the pur- 
poses of this rule: 

(a) The standard shelter allocation is based on thirty per- 
cent of one hundred fifty percent of the two person federal 
poverty level. This standard may change annually on July Ist 
and is found at: ((http-/4ewew-dshsava-govdnanuals/eaz/ 

j - )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx; 
and 

(b) Shelter expenses are the actual required maintenance 
expenses for the community spouse's principal residence for: 

(i) Rent; 

(ii) Mortgage; 

(iii) Taxes and insurance; 

(iv) Any maintenance care for a condominium or coop- 
erative; and 

(v) The food stamp standard utility allowance described 
in WAC 388-450-0195, provided the utilities are not included 
in the maintenance charges for a condominium or coopera- 
tive. 

(7) The amount allocated to the community spouse may 
be greater than the amount in subsection (6)(b) of this section 
only when: 

(a) A court enters an order against the client for the sup- 
port of the community spouse; or 
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(b) A hearings officer determines a greater amount is 
needed because of exceptional circumstances resulting in 
extreme financial duress. 

(8) A client who is admitted to a medical facility for 
ninety days or less and continues to receive full SSI benefits 
is not required to use the SSI income in the cost of care for 
medical services. Income allocations are allowed as 
described in this section from non-SSI income. 

(9) Standards described in this section for long-term care 
can be found at: ((httpiHwww-dshs-wa-gov/manuatsteaz/ 

j - )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1395 Determining eligibility for insti- 
tutional or hospice services for individuals living in a 
medical institution under the medically needy (MN) pro- 
gram. This section describes how the department determines 
a client's eligibility for institutional or hospice services in a 
medical institution and for facility care only under the MN 
program. In addition, this section describes rules used by the 
department to determine whether a client approved for these 
benefits is also eligible for noninstitutional medical assis- 
tance in a medical institution under the MN program. 

(1) To be eligible for institutional or hospice services 
under the MN program for individuals living in a medical 
institution, a client must meet the financial requirements 
described in subsection (5) of this section. In addition, a cli- 
ent must meet program requirements described in WAC 
((388-343-35S)) 182-513-1315; and 

(a) Be an SSlI-related client with countable income as 
described in subsection (4)(a) of this section that is more than 
the special income level (SIL); or 

(b) Be a child not described in ((subseetion 4D)) (a) of 
this subsection with countable income as described in subsec- 
tion (4)(b) of this section that exceeds the categorically needy 
(CN) standard for the ((ehidren's+medieal)) Washington 
apple health (WAH) for kids program. 

(2) For an SSlI-related client, excess resources are 
reduced by medical expenses as described in WAC ((388- 
343-4359)) 182-513-1350 to the resource standard for a sin- 
gle or married individual. 

(3) The department determines a client's countable 
resources for institutional and hospice services under the MN 
programs as follows: 

(a) For an SSI-related client, the department determines 
countable resources per WAC ((388-543-4358)) 182-513- 
1350. 

(b) For a child not described in ((sebseetien3))) (a) of 
this subsection, no determination of resource eligibility is 
required. 

(4) The department determines a client's countable 
income for institutional and hospice services under the MN 
program as follows: 

(a) For an SSI-related client, the department reduces 
available income as described in WAC ((388-543-4325-and 
388-543-4339)) 182-513-1325 and 182-513-1330 by: 
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(i) Excluding income described in WAC ((38838- 
4346)) 182-513-1340; 

(ii) Disregarding income described in WAC ((388343- 
4345)) 182-513-1345; and 

(iii) Subtracting previously incurred medical expenses 
incurred by the client and not used to reduce excess 
resources. Allowable medical expenses and reducing excess 
resources are described in WAC ((388-543-4356)) 182-513- 
1350. 

(b) For a child not described in ((sabseetion-(4))) (a) of 
this subsection, the department: 

(i) Follows the income rules described in WAC 182-505- 
0210 for the ((cehHdren's-medieat)) WAH for kids program; 
and 

(ii) Subtracts the medical expenses described in this sub- 
section (((4))). 

(5) If the income remaining after the allowed deductions 
described in WAC ((388-543-4386)) 182-513-1380, plus 
countable resources in excess of the standard described in 
WAC ((388-543-4359)) 182-513-1350(1), is less than the 
department-contracted rate times the number of days residing 
in the facility the client: 

(a) Is eligible for institutional or hospice services in a 
medical institution, and medical assistance; 

(b) Is approved for twelve months; and 

(c) Participates income and excess resources toward the 
cost of care as described in WAC ((388-543-4386)) 182-513- 
1380. 

(6) If the income remaining after the allowed deductions 
described in WAC ((388-543-4386)) 182-513-1380 plus 
countable resources in excess of the standard described in 
WAC ((388-543-4359)) 182-513-1350(1) is more than the 
department-contracted rate times the number of days residing 
in the facility the client: 

(a) Is not eligible for payment of institutional services; 
and 

(b) Eligibility is determined for medical assistance only 
as described in chapter 182-519 WAC. 

(7) If the income remaining after the allowed deductions 
described in WAC ((388-343-4388)) 182-513-1380 is more 
than the department contracted nursing facility rate based on 
the number of days the client is in the facility, but less than 
the private nursing rate plus the amount of medical expenses 
not used to reduce excess resources the client: 

(a) Is eligible for nursing facility care only and is 
approved for a three or six month based period as described 
in chapter 182-519 WAC. This does not include hospice in a 
nursing facility; and 

(i) Pays the nursing home at the current state rate; 

(ii) Participates in the cost of care as described in WAC 
((388-3543-4389)) 182-513-1380; and 

(iii) Is not eligible for medical assistance or hospice ser- 
vices unless the requirements in subsection (6)(b) of this sec- 
tion is met. 

(b) Is approved for medical assistance for a three or six 
month base period as described in chapter 182-519 WAC, if: 

(i) No income and resources remain after the post eligi- 
bility treatment of income process described in WAC ((388- 
543-4386)) 182-513-1380. 
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(ii) Medicaid certification is approved beginning with 
the first day of the base period. 

(c) Is approved for medical assistance for up to three or 
six months when they incur additional medical expenses that 
are equal to or more than excess income remaining after the 
post eligibility treatment of income process described in 
WAC ((388-543-4389)) 182-513-1380. 

(i) This process is known as spenddown and is described 
in WAC 182-519-0100. 

(ii) Medicaid certification is approved on the day the 
spenddown is met. 

(8) If the income remaining after the allowed deductions 
described in WAC ((388-343-4386)) 182-513-1380, plus 
countable resources in excess of the standard described in 
WAC ((388-343-4359)) 182-513-1350 is more than the pri- 
vate nursing facility rate times the number of days in a month 
residing in the facility, the client: 

(a) Is not eligible for payment of institutional services. 

(b) Eligibility is determined for medical assistance only 
as described in chapter 182-519 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1400 Long-term care (LTC) partner- 
ship program (index). Under the long term care (LTC) part- 
nership program, individuals who purchase qualified long- 
term care partnership insurance policies can apply for long- 
term care medicaid under special rules for determining finan- 
cial eligibility. These special rules generally allow the indi- 
vidual to protect assets up to the insurance benefits received 
from a partnership policy so that such assets will not be taken 
into account in determining financial eligibility for long-term 
care medicaid and will not subsequently be subject to estate 
recovery for medicaid and long-term care services paid. The 
Washington long term care partnership program is effective 
on December 1, 2011. 

The following rules govern long-term care eligibility 
under the long-term care partnership program: 

(1) WAC ((388-343-4465)) 182-513-1405 Definitions. 

(2) WAC ((388-543-+446)) 182-513-1410 What quali- 
fies as a LTC partnership policy? 

(3) WAC ((388-343-4+455)) 182-513-1415 What assets 
can't be protected under the LTC partnership provisions? 

(4) WAC ((3883548+429)) 182-513-1420 Who is eligi- 
ble for asset protection under a LTC partnership policy? 

(5) WAC ((388-543-4425)) 182-513-1425 When would 
I not qualify for LTC medicaid if I have a LTC partnership 
policy that does not have exhausted benefits? 

(6) WAC ((388-543-4439)) 182-513-1430 What change 
of circumstances must I report when I have a LTC partner- 
ship policy paying a portion of my care? 

(7) WAC ((388-543-4435)) 182-513-1435 Will Wash- 
ington recognize a LTC partnership policy purchased in 
another state? 

(8) WAC ((388-543-+446)) 182-513-1440 How many of 
my assets can be protected? 

(9) WAC ((388-543-4445)) 182-513-1445 How do I des- 
ignate a protected asset and what proof is required? 
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(10) WAC ((388-343-4456)) 182-513-1450 How does 
transfer of assets affect LTC partnership and medicaid eligi- 
bility? 

(11) WAC ((388-543-+455)) 182-513-1455 If I have 
protected assets under a LTC partnership policy, what hap- 
pens after my death? 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1405 Definitions. For purposes of this 
section, the following terms have the meanings given them. 
Additional definitions can be found at chapter ((388-588)) 
182-500 WAC and WAC ((388-343-4364)) 182-513-1301. 


"Issuer" means any entity that delivers, issues for deliv- 
ery, or provides coverage to, a resident of Washington, any 
policy that claims to provide asset protection under the 
Washington long-term care partnership act, chapter 48.85 
RCW. Issuer as used in this chapter specifically includes 
insurance companies, fraternal benefit societies, health care 
service contractors, and health maintenance organizations. 


"Long-term care (LTC) insurance" means a policy 
described in Chapter 284-83 WAC. 

"Long-term care services" means services received in 
a medical institution, or under a home and community based 
waiver authorized by home and community services (HCS) 
or ((d#vister-of)) developmental disabilities administration 
(DDA). Hospice services are considered long-term care ser- 
vices for the purposes of the long-term care partnership when 
medicaid eligibility is determined under chapter ((388-543-6¢ 
388-545)) 182-513 or 182-515 WAC. 


"Protected assets" means assets that are designated as 
excluded or not taken into account upon determination of 
long-term care medicaid eligibility described in WAC ((388- 
$43-4345)) 182-513-1315. The protected or excluded amount 
is up to the dollar amount of benefits that have been paid for 
long-term care services by the qualifying long-term care part- 
nership policy on the medicaid applicant's or client's behalf. 
The assets are also protected or excluded for the purposes of 
estate recovery described in chapter ((388-527)) 182-527 
WAC, in up to the amount of benefits paid by the qualifying 
policy for medical and long-term care services. 


"Qualified long-term care insurance partnership" 
means an agreement between the Centers for Medicare and 
Medicaid Services (CMS), and the health care authority 
(HCA) which allows for the disregard of any assets or 
resources in an amount equal to the insurance benefit pay- 
ments that are made to or on behalf of an individual who is a 
beneficiary under a long-term care insurance policy that has 
been determined by the Washington state insurance commis- 
sion to meet the requirements of section 1917 (b)(1)(c)(iii) of 
the act. These policies are described in chapter 284-83 WAC. 

"Reciprocity Agreement" means an agreement 
between states approved under section 6021(b) of the Deficit 
Reduction Act of 2005, Public Law 109-171 (DRA) under 
which the states agree to provide the same asset protections 
for qualified partnership policies purchased by an individual 
while residing in another state and that state has a reciprocity 
agreement with the state of Washington. 
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AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1415 What assets can't be protected 
under the LTC partnership provisions? The following 
assets cannot be protected under a LTC partnership policy. 

(1) Resources in a trust described in WAC ((388-364+ 
9400)) 182-516-0100 (6) and (7). 

(2) Annuity interests in which Washington must be 
named as a preferred remainder beneficiary as described in 
WAC (G88-564-0264)) 182-516-0201. 

(3) Home equity in excess of the standard described in 
WAC ((388-343-4358)) 182-513-1350. Individuals who 
have excess home equity interest are not eligible for long- 
term care medicaid services. 

(4) Any portion of the value of an asset that exceeds the 
dollar amount paid out by the LTC partnership policy. 

(5) The unprotected value of any partially protected asset 
(an example would be the home) is subject to estate recovery 
described in chapter ((388-527)) 182-527 WAC. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1425 When would I not qualify for 
LTC medicaid if I have a LTC partnership policy in pay 
status? You are not eligible for LTC medicaid when the fol- 
lowing applies: 

(1) The income you have available to pay toward your 
cost of care described in WAC ((388-543-4389)) 182-513- 
1380, combined with the amount paid under the qualifying 
LTC partnership policy, exceeds the monthly private rate at 
the institution. 

(2) The income you have available to pay toward your 
cost of care on a home and community based (HCB) waiver 
described in chapter ((388-545)) 182-515 WAC, combined 
with the amount paid under the qualifying LTC partnership 
policy, exceeds the monthly private rate in a home or residen- 
tial setting. 

(3) You fail to meet another applicable eligibility 
requirement for LTC medicaid. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1430 What change of circumstances 
must I report when I have a LTC partnership policy pay- 
ing a portion of my care? You must report changes 
described in WAC ((388-448-9005)) 182-418-0005 plus the 
following: 

(1) You must report and verify the value of the benefits 
that your issuer has paid on your behalf under the LTC part- 
nership policy upon request by the department, and at each 
annual eligibility review. 

(2) You must provide proof when you have exhausted 
the benefits under your LTC partnership policy. 

(3) You must provide proof if you have given away or 
transferred assets that you have previously designated as pro- 
tected. Although, there is no penalty for the transfer of pro- 
tected assets once you have been approved for LTC medic- 
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aid, the value of transferred assets reduces the total dollar 
amount that is designated as protected and must be verified. 


(4) You must provide proof if you have sold an asset or 
converted a protected asset into cash or another type of asset. 
You will need to make changes in the asset designation and 
verify the type of transaction and new value of the asset. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1450 How does transfer of assets 
affect LTC partnership and medicaid eligibility? (1) If 
you transfer an asset within the sixty months prior to the med- 
icaid application or after medicaid eligibility has been estab- 
lished, we will evaluate the transfer based on WAC ((388- 
343-63)) 182-513-1363 and determine if a penalty period 
applies unless: 


(a) You have already been receiving institutional ser- 
vices; 

(b) Your LTC partnership policy has paid toward institu- 
tional services for you; and 


(c) The value of the transferred assets has been protected 
under the LTC partnership policy. 


(2) The value of the transferred assets that exceed your 
LTC partnership protection will be evaluated for a transfer 
penalty. 


(3) If you transfer assets whose values are protected, you 
lose that value as future protection unless all the transferred 
assets are returned. 


(4) The value of your protected assets less the value of 
transferred assets equals the adjusted value of the assets you 
are able to protect. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-513-1455 If I have protected assets under 
a LTC partnership policy, what happens after my death? 
Assets designated as protected prior to death are not subject 
to estate recovery for medical or LTC services paid on your 
behalf as described in chapter ((388-327)) 182-527 WAC as 
long as the following requirements are met: 


(1) A personal representative who asserts an asset is pro- 
tected under this section has the initial burden of providing 
proof as described in chapter ((388-527)) 182-527 WAC. 


(2) A personal representative must provide verification 
from the LTC insurance company of the dollar amount paid 
out by the LTC partnership policy. 


(3) If the LTC partnership policy paid out more than was 
previously designated, the personal representative has the 
right to assert that additional assets should be protected based 
on the increased protection. The personal representative must 
use the DSHS LTCP asset designation form and send it to the 
office of financial recovery. 


(4) The amount of protection available to you at death 
through the estate recovery process is decreased by the FMV 
of any protected assets that were transferred prior to death. 
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AMENDATORY SECTION (Amending WSR 13-03-096, 
filed 1/15/13, effective 1/15/13) 


WAC 182-515-1500 Payment standard for persons in 
certain group living facilities. (1) A monthly grant payment 
of thirty-eight dollars and eighty-four cents will be made to 
eligible persons in ((the- folowing facilities: 

(a) Congregate care facilities (CCP); 


taltreatmentfaciities AARC/ARTF) and 


te) Division of developmental disabilities (DDD) sreup 
heme-facilties)) alternative living facilities (ALF) described 
in WAC 182-513-1301. 

(2) The payment covers the person's need for clothing, 
personal maintenance, and necessary incidentals (CPI). 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1506 What are the general eligibility 
requirements for home and community based (HCB) ser- 
vices authorized by home and community services (HCS) 
and hospice? (1) To be eligible for home and community 
based (HCB) services and hospice you must: 

(a) Meet the program and age requirements for the spe- 
cific program: 

(i) COPES, per WAC 388-106-0310; 

(ii) PACE, per WAC 388-106-0705; 

(iii) WMIP waiver services, per WAC 388-106-0750; 

(iv) New Freedom, per WAC 388-106-1410; 

(v) Hospice, per chapter 182-551 WAC; ((ee)) 

(vi) Roads to community living (RCL), per WAC 388- 
106-0250, 388-106-0255 and 388-106-0260; or 

(vii) Residential support waiver, per WAC 388-106- 
0336, 388-106-0338, 388-106-0340, 388-106-0342, 388- 
106-0344, 388-106-0346 and 388-106-0348. 

(b) Meet the disability criteria for the supplemental secu- 
rity income (SSI) program as described in WAC 182-512- 
0050; 

(c) Require the level of care provided in a nursing facil- 
ity described in WAC 388-106-0355; 

(d) Be residing in a medical institution as defined in 
WAC 182-500-0050, or likely to be placed in one within the 
next thirty days without HCB services provided under one of 
the programs listed in ((sebseetion-G))) (a) of this subsec- 
tion; 

(e) Have attained institutional status as described in 
WAC ((388-543-4329)) 182-513-1320; 

(f) Be determined in need of services and be approved 
for a plan of care as described in ((sabseetien-))) (a) of this 
subsection; 

(g) Be able to live at home with community support ser- 
vices and choose to remain at home, or live in a department- 
contracted: 

(i) Enhanced adult residential care (EARC) facility; 

(ii) Licensed adult family home (AFH); or 

(iii) Assisted living (AL) facility. 

(h) Not be subject to a penalty period of ineligibility for 
the transfer of an asset as described in WAC ((388-343-4363. 


through 388-513-41365)) 182-513-1363 through 182-513- 
1365; 
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(i) Not have a home with equity in excess of the require- 
ments described in WAC ((388-543-4359)) 182-513-1350. 

(2) Refer to WAC ((388-543-4345)) 182-513-1315 for 
rules used to determine countable resources, income, and eli- 
gibility standards for long-term care services. 

(3) ee income and resource standard charts are 
located at: (( 
Lene FermCare/LF a )) http:/ 
www.hca.wa. gov/medicaid/Eligibility/Pages/index. aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1507 What are the financial require- 
ments for home and community based (HCB) services 
authorized by home and community services (HCS) when 
you are eligible for a noninstitutional SSI-related categor- 
ically needy (CN) medicaid program? (1) You are eligible 
for medicaid under one of the following programs: 

(a) Supplemental security income (SSI) eligibility 
described in WAC 388-474-0001 and chapter 182-510 WAC. 
This includes SSI clients under 1619B status; 

(b) SSI-related CN medicaid described in WAC 182- 
512-0100 (2)(a) and (b); 

(c) SSI-related health care for workers with disabilities 
program (HWD) described in WAC 182-511-1000. If you are 
receiving HWD, you are responsible to pay your HWD pre- 
mium as described in WAC 182-511-1250(( 


ieaid)). 

(2) You do not have a penalty period of ineligibility for 
the transfer of an asset as described in WAC ((388-343-4363 
throuch 388-513-1365)) 182-513-1363 through 182-513- 


1365. This does not apply to PACE or hospice services. 

(3) You do not have a home with equity in excess of the 
requirements described in WAC ((388-343-4356)) 182-513- 
1350. 

(4) You do not have to meet the initial eligibility income 
test of having gross income at or below the special income 
level (SIL). 

(5) You do not pay (participate) toward the cost of your 
personal care services. 

(6) If you live in a department contracted facility listed in 
WAC ((388-545-4596)) 182-515-1506 (1)(g), you pay room 
and board up to the (ADSA)) aging and disability services 
(ADS) room and board standard. The (ADSA)) ADS room 
and board standard is based on the federal benefit rate (FBR) 
minus the current personal needs allowance (PNA) for HCS 
CN waivers in an alternate living facility. 

(a) If you live in an assisted living (AL) facility, 
enhanced adult residential center (EARC), or adult family 
home (AFH) you keep a PNA of sixty-two dollars and sev- 
enty-nine cents and use your income to pay up to the room 
and board standard. 

(b) If ((subsection-(6})) (a) of this subsection applies and 
you are receiving HWD described in WAC 182-511-1000, 
you are responsible to pay your HWD premium as described 
in WAC 182-511-1250, in addition to the (ABSA)) ADS 
room and board standard. 


WSR 15-01-132 


(7) If you are eligible for aged, blind or disabled (ABD) 
cash assistance program described in WAC 388-400-0060 
and receiving SSI-related CN medicaid, you do not partici- 
pate in the cost of personal care and you may keep the follow- 
ing: 

(a) When you live at home, you keep the cash grant 
amount authorized under WAC 388-478-0033; 

(b) When you live in an AFH, you keep a PNA of thirty- 
eight dollars and eighty-four cents, and pay any remaining 
income and ABD cash grant to the facility for the cost of 
room and board up to the (ADBSA)) ADS room and board 
standard; or 

(c) When you live in an assisted living facility or 
enhanced adult residential center, you are only eligible to 
receive an ABD cash grant of thirty-eight dollars and eighty- 
four cents as described in WAC ((388-478-0045)) 182-515- 
1500, which you keep for your PNA. 

(8) Current resource and income standards are located at: 
( (http aerar-dshsavecovdmantats/eaz/sections+ 

)) http://www.hca. 
wa. gov/medicaid/Eligibility/Pages/index.aspx. 

(9) Current PNA and ((ABSA)) ADS room and board 
standards are located at: ((http-/Awvw-dshsave-cevémanuals/ 


eaz/sections/Lone FermCare/testandardsPNAchartsubfile- 
shtmt)) http://www.hca.wa.gov/medicaid/Eligibility/Pages/ 
index.aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1508 How does the department deter- 
mine if you are financially eligible for home and commu- 
nity based (HCB) services authorized by home and com- 
munity services (HCS) and hospice if you are not eligible 
for medicaid under a categorically needy (CN) program 
listed in WAC ((388-545-4567)) 182-515-1507(1)? (1) If 
you are not eligible for medicaid under a categorically needy 
(CN) program listed in WAC ((388-545-4507)) 182-515- 
1507(1), the department must determine your eligibility 
using institutional medicaid rules. This section explains how 
you may qualify using institutional medicaid rules. 

(2) You must meet the general eligibility requirements 
described in WAC ((388-543-4345-and 388-515-1596)) 182- 
513-1315 and 182-515-1506. 

(3) You must meet the following resource requirements: 

(a) Resource limits described in WAC ((388-543-4356)) 
182-513-1350. 

(b) If you have resources over the standard allowed in 
WAC ((388-543-4356)) 182-513-1350, the department 
reduces resources over the standard by your unpaid medical 
expenses described in WAC ((388-543-4359)) 182-513-1350 
if you verify these expenses. 

(4) You must meet the following income requirements: 

(a) Your gross nonexcluded income must be at or below 
the special income level (SIL) which is three hundred percent 
of the federal benefit rate (FBR); or 

(b) For home and community based (HCB) service pro- 
grams authorized by HCS your gross nonexcluded income is: 

(i) Above the special income level (SIL) which is three 
hundred percent of the federal benefit rate (FBR); and 
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(ii) Net income is no greater than the effective one-per- 
son medically needy income level (MNIL). Net income is 
calculated by reducing gross nonexcluded income by: 

(A) Medically needy (MN) disregards found in WAC 
(888-5B-B45)) 182-513-1345; and 

(B) The average monthly nursing facility state rate is five 
thousand six hundred and twenty six dollars. This rate will be 
updated annually starting October 1, 2012, and each year 
thereafter on October Ist. This standard will be updated 
annually in the long-term care standard section of the EAZ 
manual described at ((httpAwww-dshs-wa-goy/manuals/eaz/ 

j : )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx. 

(5) The department follows the rules in WAC ((388-345- 
4325,388-543-13306 and 388-513-1346)) 182-513-1325 
182-513-1330, and 182-513-1340 to determine available 
income and income exclusions. 

(6) Current resource and income standards (including the 
SIL, MNIL and FBR) for long-term care are found at: ((http: 
Haww-dshs-wa-govimanuals/eaziseetions4 
LE¥Gstandardspra-shtml)) http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1509 How does the department deter- 
mine how much of my income I must pay towards the cost 
of my care if I am only eligible for home and community 
based (HCB) services under WAC ((388-345-4598)) 182- 
515-1508? If you are only eligible for medicaid under WAC 
((388-545-4598)) 182-515-1508, the department determines 
how much you must pay based upon the following: 

(1) If you are single and living at home as defined in 
WAC 388-106-0010, you keep all your income up to the fed- 
eral poverty level (FPL) for your personal needs allowance 
(PNA). 

(2) If you are married living at home as defined in WAC 
388-106-0010, you keep all your income up to the effective 
one-person medically needy income level (MNIL) for your 
PNA if your spouse lives at home with you. If you are mar- 
ried and living apart from your spouse, you're allowed to 
keep your income up to the FPL for your PNA. 

(3) If you live in an assisted living (AL) facility, 
enhanced adult residential center (EARC), or adult family 
home (AFH), you: 

(a) Keep a PNA from your gross nonexcluded income. 
The PNA is sixty-two dollars and seventy-nine cents effec- 
tive July 1, 2008; and 

(b) Pay for your room and board up to the ((ADSA)) 
ADS room and board standard. 

(4) In addition to paying room and board, you may also 
have to pay toward the cost of personal care. This is called 
your participation. Income that remains after the PNA and 
((any)) room and board ((deduetion)) liability if residing in 
an alternate living facility is reduced by allowable deductions 
in the following order: 

(a) If you are working, the department allows an earned 
income deduction of the first sixty-five dollars plus one-half 
of the remaining earned income((-)); 
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(b) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian only as allowed by 
chapter 388-79 WAC; 

(c) Current or back child support garnished or withheld 
from your income according to a child support order in the 
month of the garnishment if it is for the current month. If the 
department allows this as deduction from your income, the 
department will not count it as your child's income when 
determining the family allocation amount; 

(d) A monthly maintenance needs allowance for your 
community spouse not to exceed that in WAC ((38838- 
4389)) 182-513-1380 (5)(b) unless a greater amount is allo- 
cated as described in ((sebseetien)) (e) of this ((seetten)) sub- 
section. This amount: 

(i) Is allowed only to the extent that your income is made 
available to your community spouse; and 

Gi) Consists of a combined total of both: 

(A) One hundred fifty percent of the two person federal 
poverty level. This standard may change annually on July Ist 
and can be found at: ((http:/Avweadshsave-cevdnanuals/eaz/ 

i : )) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index.aspx; 
and 

(B) Excess shelter expenses. For the purposes of this sec- 
tion, excess shelter expenses are the actual required mainte- 
nance expenses for your community spouse's principal resi- 
dence. These expenses are determined in the following man- 
ner: 

(I) Rent, including space rent for mobile homes, plus; 

(ID) Mortgage, plus; 

(IH) Taxes and insurance, plus; 

(IV) Any required payments for maintenance care for a 
condominium or cooperative, plus; 

(V) The food assistance standard utility allowance 
(SUA) described in WAC 388-450-0195 provided the utili- 
ties are not included in the maintenance charges for a condo- 
minium or cooperative, minus; 

(VI) The standard shelter allocation. This standard is 
based on thirty percent of one hundred fifty percent of the 
two person federal poverty level. This standard may change 
annually on July 1st and can be found at: ((http/4waravdshs- 
wa-cevsmanuals/eaz/seetions/L 
pra-shtml)) http://www.hca.wa.gov/medicaid/Eligibility/ 
Pages/index.aspx; and 

(VII) Is reduced by your community spouse's gross 
countable income. 

(iii) The amount allocated to the community spouse may 
be greater than the amount in ((subseetien)) (d)(ii) of this 
subsection only when: 

(A) There is a court order approving a higher amount for 
the support of your community spouse; or 

(B) A hearings officer determines a greater amount is 
needed because of exceptional circumstances resulting in 
extreme financial duress. 

(e) A monthly maintenance needs amount for each minor 
or dependent child, dependent parent, or dependent sibling of 
your community or institutionalized spouse. The amount the 
department allows is based on the living arrangement of the 
dependent. If the dependent: 
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(i) Resides with your community spouse, for each child, 
one hundred fifty percent of the two-person FPL minus that 
child's income and divided by three (child support received 
from a noncustodial parent is considered the child's income); 

(ii) Does not reside with the community spouse, the 
amount is equal to the effective one-person MNIL based on 
the number of dependent family members in the home less 
their separate income (child support received from a noncus- 
todial parent is considered the child's income). 

(f) Your unpaid medical expenses which have not been 
used to reduce excess resources. Allowable medical expenses 
are described in WAC ((388-543-4358)) 182-513-1350. 

(g) The total of the following deductions cannot exceed 
the SIL (three hundred percent of the FBR): 

(i) Personal needs allowance in subsections (1), (2), and 
(3)(a) and (b) of this section; and 

(ii) Earned income deduction of the first sixty-five dol- 
lars plus one-half of the remaining earned income in ((sub- 
seetien (4))) (a) of this subsection; and 

(iii) Guardianship fees and administrative costs in ((swb- 
seetion (4))) (b) of this subsection. 

(5) You must pay your provider the combination of the 
room and board amount and the cost of personal care services 
after all allowable deductions. 

(6) You may have to pay third party resources described 
in WAC 182-501-0200 in addition to the room and board and 
participation. The combination of room and board, participa- 
tion, and third party resources is the total amount you must 
pay. 

(7) Current income and resource standards for long-term 
care (including SIL, MNIL, FPL, FBR) are located at: ((http: 


L¥Gstandardspra-shtml)) http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx. 

(8) If you are in multiple living arrangements in a month 
(an example is a move from an adult family home to a home 
setting on HCB services), the department allows you the 
highest PNA available based on all the living arrangements 
and services you have in a month. 

(9) Current PNA and ((ABSA)) ADS room and board 
standards are located at: ((http/4eww-dshsave-govsmantals/ 


eaz/seetions/Lone FermCare/HestandardsPNAchartsubfile- 
shtmal)) http://www.hca.wa.gov/medicaid/Eligibility/Pages/ 
index.aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1510 Division of developmental dis- 
abilities ((BPBPD))) administration (DDA) home and com- 
munity based ((serviees)) (HCB) waivers. The four sec- 
tions that follow describe the general and financial eligibility 
requirements for home and community based (HCB) waivers 
authorized by the ((division-of) ) developmental disabilities 
(( 
ers)) administration (DDA). 

(1) WAC ((388-345-4544)) 182-515-1511 describes the 
general eligibility requirements under the (BDD-HEBS)) 
DDA HCB waivers. 
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(2) WAC ((388-345-4512)) 182-515-1512 describes the 
financial requirements for the (BDB)) DDA waivers if you 
are eligible for medicaid under the noninstitutional categori- 
cally needy program (CN). 

(3) WAC ((388-545-45338)) 182-515-1513 describes the 
initial financial requirements for the (BDBB)) DDA HCB 
waivers if you are not eligible for medicaid under a categori- 
cally needy program (CN) listed in WAC ((388-545-45}2)) 
182-515-1512(1). 

(4) WAC ((388-545-4544)) 182-515-1514 describes the 
post eligibility financial requirements for the (BDBDB)) DDA 
waivers if you are not eligible for medicaid under a categori- 
cally needy program CN listed in WAC ((388-545+52)) 
182-515-1512(1). 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1511 What are the general eligibility 
requirements for waiver services under the ((divisien-ef)) 
developmental disabilities ((BDPD))) administration 
(DDA) home and community based ((serviees(HEBS))) 
(HCB) waivers? (1) This section describes the general eligi- 
bility requirements for waiver services under the ((BBB)) 
DDA home and community based ((serviees +HEBS))) 
(HCB) waivers. 

(2) The requirements for services for ((BDBDB-HEBS)) 
DDA HCB waivers are described in chapter 388-845 WAC. 
The department establishes eligibility for (BDBD-HEBS)) 
DDA HCB waivers. To be eligible, you must: 


(a) Be an eligible client of the ((dtvisien-of)) develop- 
mental disabilities ((C2DD})) administration (DDA); 


(b) Meet the disability criteria for the supplemental secu- 
rity income (SSI) program as described in WAC 182-512- 
0050; 

(c) Require the level of care provided in an intermediate 
care facility for the intellectually disabled (ICF/ID); 

(d) Have attained institutional status as described in 
WAC ((388-543-4326)) 182-513-1320, 

(e) Be able to reside in the community and choose to do 
so as an alternative to living in an ICF/ID; 

(f) Need waiver services as determined by your plan of 
care or individual support plan, and: 

(i) Be able to live at home with waiver services; or 

(ii) Live in a department contracted facility, which 
includes: 

(A) A group home; 

(B) Group training home; 

(C) Child foster home, group home or staffed residential 
facility; 

(D) Adult family home (AFH); or 

(E) Adult residential care (ARC) facility. 

(iii) Live in your own home with supported living ser- 
vices from a certified residential provider; or 

(iv) Live in the home of a contracted companion home 
provider; and 

(g) Be both medicaid eligible under the ((eategorteally 

)) HCB waiver eligibility described in 

WAC 182-515-1510 and be approved for services by ((the 
division of developmental disabiities)) DDA. 


Emergency 


WSR 15-01-132 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1512 What are the financial require- 
ments for the (BBB)) DDA waiver services if I am eligi- 
ble for medicaid under the noninstitutional categorically 
needy program (CN)? (1) You ((automaticaHy)) meet 
income and resource eligibility for (@DBB)) DDA waiver ser- 
vices if you are eligible for medicaid under a categorically 
needy program (CN) under one of the following programs: 

(a) Supplemental security income (SSI) eligibility 
described in WAC 388-474-0001 and chapter 182-510 WAC. 
This includes SSI clients under 1619B status((—Fhese-cHents 


; ; standa; 

(b) Health care for workers with disabilities (HWD) 
described in WAC 182-511-1000 through 182-511-1250; 

(c) SSI-related (CN) medicaid described in WAC 182- 
512-0100 (2)(a) and (b) or meets the requirements in WAC 
182-512-0880 and is (CN) eligible after the income disre- 
gards have been applied((; 


505-0240- P{2)-{7}0H{8}-0F 


desertbed in WAC 388-400-0069)). 

(2) If you are eligible for a CN medicaid program listed 
in subsection (1) ((abeve)) of this section, you do not have to 
pay (participate) toward the cost of your personal care and/or 
habilitation services. You are responsible to pay room and 
board if residing in a residential setting. 

(3) If you are eligible for a CN medicaid program listed 
in subsection (1) ((abeve)) of this section, you do not need to 
meet the initial eligibility income test of gross income at or 
below the special income level (SIL), which is three hundred 
percent of the federal benefit rate (FBR). 

(4) If you are eligible for a CN medicaid program listed 
in subsection (1) of this section, you pay up to the (ADBSA)) 
aging and disability services (ADS) room and board standard 
((deseritbedn- WAC 388-515-4507)) based on the medically 
needy income level (MNIL) minus the sixty-two dollars and 
seventy-nine cents personal needs allowance (PNA). Room 
and board and long-term care standards are located at ((http+ 
Aww dshswa-cordnanrals/eaz/seetions A 
L¥Cstandardspra-shtml)): http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx. 

((€a))) If you live in an ARC, AFH or ((BBB)) DDA 
group home, you keep a personal needs allowance (PNA) and 
use your income to pay up to the (ADSA)) ADS room and 
board standard. Effective January 1, 2009, the PNA is sixty- 
two dollars and seventy-nine cents. 

(5) If you are eligible for ((a)) the premium based medic- 
aid program ((sueh-as)), health care for workers with disabil- 
ities (HWD), you must continue to pay the medicaid pre- 
mium to remain eligible for that (@N-P)) CN program and 
pay the ADS room and board rate if residing in a residential 
ALF setting. 

(6) If you are eligible for a CN medicaid program listed 
in subsection (1) of this section you are subject to equity 
interest in primary residence, annuity disclosure require- 
ments and are not subject to a penalty period of ineligibility 
described in WAC 182-513-1315. 
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AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1513 How does the department deter- 
mine if I am financially eligible for (BBB)) DDA waiver 
service medical coverage if I am not eligible for medicaid 
under a categorically needy program (CN) listed in WAC 
((388-545-4512)) 182-515-1512(1)? If you are not eligible 
for medicaid under a categorically needy program (CN) listed 
in WAC ((388-345+4542)) 182-515-1512(1), we must deter- 
mine your eligibility using institutional medicaid rules. This 
section explains how you may qualify under this program. 
You may be required to pay towards the cost of your care if 
you are eligible under this program. The rules explaining how 
much you have to pay are listed in WAC ((388-345-4544)) 
182-515-1514. To qualify, you must meet both the resource 
and income requirements. 

(1) Resource limits are described in WAC ((38838- 
4359)) 182-513-1350. If you have resources which are higher 
than the standard allowed, we may be able to reduce 
resources by your unpaid medical expenses described in 
WAC ((388-343-4359)) 182-513-1350. 

(2) You are not subject to a transfer of asset penalty 
described in WAC ((388-543-4363-threvgh 388-513-1365)) 
182-513-1363 through 182-513-1365. 

((€)) (3)Not have a home with equity in excess of the 
requirements described in WAC ((388-543-4359)) 182-513- 
1350. 

(6) (4) Must disclose to the state any interest the 
applicant or spouse has in an annuity and meeting annuity 
requirements described in chapter 182-516 WAC. 

(5) Your gross nonexcluded income must be at or below 
the special income level (SIL) which is three hundred percent 
of the federal benefit level. The department follows the rules 
in WAC ((388-345-4325,38831B-1330 and 388-5 B-B49)) 
182-513-1325, 182-513-1330, and 182-513-1340 to deter- 
mine available income and income exclusions. 

(((4)) (6) Refer to WAC ((388-543-845)) 182-513- 
1315 for rules used to determine countable resources, income 
and eligibility standards for long-term care services. 

(6) (7) Current income and resources standards are 
located at: ((http:-/Awradshsave-cev+manvals/eaz/seetions/ 


Leng FermCare/LTFCstandardspra-shtmt)) http://www.hca. 
wa.gov/medicaid/Eligibility/Pages/index.aspx. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1514 How does the department deter- 
mine how much of my income I must pay towards the cost 
of my (BBBD)) DDA waiver services if I am not eligible for 
medicaid under a categorically needy program (CN) 
listed in WAC (88-545-4542)) 182-515-1512(1)? If you 
are not eligible for medicaid under a categorically needy pro- 
gram (CN) listed in WAC ((388-545-4522)) 182-515-1512 
(1), the department determines how much you must pay 
based upon the following: 

(1) If you are an SSJ-related client living at home as 
defined in WAC 388-106-0010, you keep all your income up 
to the SIL (three hundred percent of the FBR) for your per- 
sonal needs allowance (PNA). 
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(2) If you are an SSI-related client and you live in an 
ARC, AFH or ((BBB)) DDA group home, you: 

(a) Keep a personal needs allowance (PNA) from your 
gross nonexcluded income. Effective January 1, 2009, the 
PNA is sixty-two dollars and seventy-nine cents; and 

(b) Pay for your room and board up to the ((ADSA)) 
ADS room and board rate described in ((httpAwww-dshs-wa 

govmantals/eaz/sections+L 
cea): http://www.hca.wa. gov/medicaid/Eligibility/Pages/ 
index.aspx. 

(3) In addition to paying room and board, you may also 
have to pay toward the cost of personal care. This is called 
your participation. Income that remains after the PNA and 
any room and board deduction described in subsection (2) 
((abeve)) of this section, is reduced by allowable deductions 
in the following order: 

(a) If you are working, we allow an earned income 
deduction of the first sixty-five dollars plus one-half of the 
remaining earned income; 

(b) Guardianship fees and administrative costs including 
any attorney fees paid by the guardian only as allowed by 
chapter 388-79 WAC; 

(c) Current or back child support garnished or withheld 
from your income according to a child support order in the 
month of the garnishment if it is for the current month. If we 
allow this as deduction from your income, we will not count 
it as your child's income when determining the family alloca- 
tion amount; 

(d) A monthly maintenance needs allowance for your 
community spouse not to exceed that in WAC ((38838- 
4380)) 182-513-1380 (5)(b) unless a greater amount is allo- 
cated as described in ((sebseetien)) (e) of this ((seetter)) sub- 
section. This amount: 

(i) Is allowed only to the extent that your income is made 
available to your community spouse; and 

(ii) Consists of a combined total of both: 

(A) One hundred fifty percent of the two person federal 
poverty level. This standard may change annually on July Ist 
and can be found at: ((http:/Avww-dshsave-govdnanuals/eaz/ 

)) http:// 
www.hca.wa.gov/medicaid/Eligibility/Pages/index. aspx; 
and 

(B) Excess shelter expenses. For the purposes of this sec- 
tion, excess shelter expenses are the actual required mainte- 
nance expenses for your community spouse's principal resi- 
dence. These expenses are determined in the following man- 
ner: 

(I) Rent, including space rent for mobile homes, plus; 

(ID Mortgage, plus; 

(IH) Taxes and insurance, plus; 

(IV) Any required payments for maintenance care for a 
condominium or cooperative plus; 

(V) The food assistance standard utility allowance 
(SUA) provided the utilities are not included in the mainte- 
nance charges for a condominium or cooperative, minus; 

(VI) The standard shelter allocation. This standard is 
based on thirty percent of one hundred fifty percent of the 
two person federal poverty level. This standard may change 
annually on July Ist and can be found at: ((http-/4 
worn dshs we ecoydnamrats/eaz/seetions/Lone FermCare/ 
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LE¥Gstandardspra-shtml)) http://www.hca.wa.gov/medicaid/ 
Eligibility/Pages/index.aspx; and 

(VID) Is reduced by your community spouse's gross 
countable income. 

(iii) May be greater than the amount in ((subseetien)) 
(d)(ii) of this subsection only when: 

(A) There is a court order approving a higher amount for 
the support of your community spouse; or 

(B) A hearings officer determines a greater amount is 
needed because of exceptional circumstances resulting in 
extreme financial duress. 

(e) A monthly maintenance needs amount for each minor 
or dependent child, dependent parent or dependent sibling of 
your community or institutionalized spouse. The amount we 
allow is based on the living arrangement of the dependent. If 
the dependent: 

(i) Resides with your community spouse, for each child, 
one hundred fifty percent of the two-person FPL minus that 
child's income and divided by three (child support received 
from a noncustodial parent is considered the child's income); 

(ii) Does not reside with the community spouse, the 
amount is equal to the effective one-person MNIL based on 
the number of dependent family members in the home less 
their separate income (child support received from a noncus- 
todial parent is considered the child's income). 

(f) Your unpaid medical expenses which have not been 
used to reduce excess resources. Allowable medical expenses 
are described in WAC ((388-343-4359)) 182-513-1350. 

(g) The total of the following deductions cannot exceed 
the SIL (three hundred percent of the FBR): 

(i) Personal needs allowances in subsection (1) of this 
section for in home or subsection (2)(a) of this section in a 
residential setting; and 

(ii) Earned income deduction of the first sixty-five dol- 
lars plus one-half of the remaining earned income in ((sub- 


section B})) (a) of this subsection; and 


(iii) Guardianship fees and administrative costs in ((swb- 
seetion B})) (b) of this subsection. 

(4) If you are eligible for aged, blind or disabled (ABD) 
cash assistance described in WAC 388-400-0060 and CN 
medicaid based on ABD criteria, you do not participate in the 
cost of personal care and you may keep the following: 

(a) When you live at home, you keep the cash grant 
amount authorized under the ABD cash program; 

(b) When you live in an AFH, you keep a PNA of thirty- 
eight dollars and eighty-four cents, and pay any remaining 
income and ABD cash grant to the facility for the cost of 
room and board up to the (ADBSA)) ADS room and board 
standard described in ((http:/4www-dshswae-govémanuals/ 
eaz/seetions/Long FermCare/LFE D): 
http://www.hca.wa. gov/medicaid/Eligibility/Pages/index. 
aspx; or 

(c) When you live in an ARC or ((BBB)) DDA group 
home, you are only eligible to receive a cash grant of thirty- 
eight dollars and eighty-four cents which you keep for your 
PNA. 

(5) You may have to pay third party resources (TPR) 
described in WAC 182-501-0200 in addition to room and 
board and the cost of personal care and/or habilitation ser- 
vices (participation) after all allowable deductions have been 
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considered is called your total responsibility. You pay this 
amount to the ARC, AFH or ((BBBD)) DDA group home pro- 
vider. 


AMENDATORY SECTION (Amending WSR 13-01-017, 
filed 12/7/12, effective 1/1/13) 


WAC 182-515-1505 Long-term care home and com- 
munity based services authorized by home and commu- 
nity services (HCS) and hospice. (1) This chapter describes 
the general and financial eligibility requirements for categor- 
ically needy (CN) home and community based (HCB) ser- 
vices administered by home and community services (HCS) 
and hospice services administered by the health care author- 
ity (HCA). 

(2) The HCB service programs are: 

(a) Community options program entry system (COPES); 

(b) Program of all-inclusive care for the elderly (PACE); 

(c) Washington medicaid integration partnership 
(WMIP); ((er)) 

(d) New Freedom consumer directed services (New 
Freedom); or 

(e) Residential support waiver. 

(3) Roads to community living (RCL) services. For RCL 
services this chapter is used only to determine your cost of 
care. Medicaid eligibility is guaranteed for three hundred 
sixty-five days upon discharge from a medical institution. 

(4) Hospice services if you don't reside in a medical 
institution and: 

(a) Have gross income at or below the special income 
level (SIL); and 

(b) Aren't eligible for another CN or medically needy 
(MN) medicaid program. 

(5) WAC 388-515-1506 describes the general eligibility 
requirements for HCS CN waivers. 

(6) WAC 388-515-1507 describes eligibility for waiver 
services when you are eligible for medicaid using noninstitu- 
tional CN rules. 

(7) WAC 388-515-1508 describes the initial financial 
eligibility requirements for waiver services when you are not 
eligible for noninstitutional CN medicaid described in WAC 
388-515-1507(1). 

(8) WAC 388-515-1509 describes the rules used to 
determine your responsibility in the cost of care for waiver 
services if you are not eligible for medicaid under a CN pro- 
gram listed in WAC 388-515-1507(1). This is also called cli- 
ent participation or post eligibility. 


WSR 15-01-136 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 14-346—Filed December 19, 2014, 3:10 a.m., effective December 
19, 2014, 3:10 a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend Puget Sound commercial smelt rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-33-040. 
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Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.04.055, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Prohibits retention of eulachon 
(Columbia River smelt) in Columbia River (and adjacent 
Washington-shore tributaries) commercial fisheries. Eula- 
chon are listed as threatened under the Endangered Species 
Act (ESA). This rule is needed until a permanent rule is 
adopted. There is insufficient time to promulgate permanent 
regulations. 

Washington and Oregon jointly regulate Columbia River 
fisheries under the congressionally ratified Columbia River 
compact. Four Indian tribes have treaty fishing rights in the 
Columbia River. The treaties preempt state regulations that 
fail to allow the tribes an opportunity to take a fair share of 
the available fish, and the states must manage other fisheries 
accordingly. Sohappy v. Smith, 302 F. Supp. 899 (D. Or. 
1969). A federal court order sets the current parameters for 
sharing between treaty Indians and others. United States v. 
Oregon, Civil No. 68-513-KI (D. Or.), Order Adopting 2008- 
2017 United States v. Oregon Management Agreement (Aug. 
12, 2008) (Doc. No. 2546). 


Some Columbia River Basin salmon and steelhead 
stocks are listed as threatened or endangered under the fed- 
eral ESA. On May 5, 2008, the National Marine Fisheries 
Service issued a biological opinion under 16 U.S.C. § 1536 
that allows for some incidental take of these species in treaty 
and nontreaty Columbia River fisheries governed by the 
2008-2017 U.S. v. Oregon Management Agreement. The 
Washington and Oregon fish and wildlife commissions have 
developed policies to guide the implementation of such bio- 
logical opinions in the states' regulation of nontreaty fisher- 
ies. 

Columbia River nontreaty fisheries are monitored very 
closely to ensure compliance with federal court orders, the 
ESA, and commission guidelines. Because conditions change 
rapidly, the fisheries are managed almost exclusively by 
emergency rule. Representatives from the Washington 
(WDFW) and Oregon (ODFW) departments of fish and wild- 
life convene public hearings and take public testimony when 
considering proposals for new emergency rules. WDFW and 
ODFW then adopt regulations reflecting agreements reached. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
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Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 19, 2014. 

Philip Anderson 
Director 


NEW SECTION 


WAC 220-33-04000M Smelt—Areas and seasons. 
Notwithstanding the provisions of WAC 220-33-040, effec- 
tive immediately, until further notice, it is unlawful to fish for 
or possess Eulachon (Columbia River smelt) taken for com- 
mercial purposes in waters of the Columbia River and Wash- 
ington tributaries. 


WSR 15-01-138 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-347—Filed December 19, 2014, 4:21 p.m., effective December 
19, 2014, 4:21 p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04000R and 220-52-04500A; and 
amending WAC 220-52-040 and 220-52-045. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Mandatory meat pick-out rate 
allowance for coastal crab will be achieved by the opening 
dates contained herein. The special management areas are 
listed in accordance with state/tribal management agree- 
ments. The stepped opening periods/areas will also provide 
for fair start provisions. There is insufficient time to adopt 
permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 0, Repealed 2. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
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New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 
Date Adopted: December 19, 2014. 
Philip Anderson 
Director 


NEW SECTION 


WAC 220-52-04000U Commercial crab fishery. 
Lawful and unlawful gear, methods and other unlawful 
acts. (1) Notwithstanding the provisions of WAC 220-52- 
040, effective immediately until further notice, it is unlawful 
for any fisher or wholesale dealer or buyer to land or pur- 
chase Dungeness crab taken from Grays Harbor, Willapa 
Bay, the Columbia River, or Washington coastal or adjacent 
waters of the Pacific Ocean through February 7, 2015, from 
any vessel unless: 

(a) A valid Washington crab vessel inspection certificate 
has been issued to the delivering vessel; and 

(b) The vessel inspection certificate numbers are 
recorded on all shellfish tickets completed for coastal Dunge- 
ness crab landings through February 7, 2015. 

(c) Vessel hold inspection certificates dated from 
November 28, 2014 to January 1, 2015 are only valid for the 
area south of 46°28.00. 

(2) Notwithstanding the provisions of WAC 220-52-040, 
it is unlawful for a vessel not designated on a Dungeness crab 
coastal fishery license to transport or deploy more than 250 
pots at any one time for deployment in the coastal crab fish- 
ery between Klipsan Beach (46°28.00) and Destruction 
Island (47°40.50). 

(a) The primary or alternate operator of the crab pot gear 
named on the license associated with the gear must be on 
board the vessel when the gear is being deployed. 

(b) Such a vessel may deploy crab pot gear only during 
the 64-hour period immediately preceding the season open- 
ing date and during the 48-hour period immediately follow- 
ing the season opening date. 

(c) All other provisions of the permanent rule remain in 
effect. 


NEW SECTION 


WAC 220-52-04500B Coastal crab seasons. Notwith- 
standing the provisions of WAC 220-52-046, effective 
immediately until further notice, it is unlawful to fish for 
Dungeness crab in Washington coastal waters, the Pacific 
Ocean, Grays Harbor, Willapa Bay, or the Columbia River, 
except as provided for in this section. 

(1) The area from Klipsan Beach (46°28.00) to the WA/ 
OR border (46°15.00) and Willapa Bay is open. 

(2) Temporary Pot limits in place in the area between 
Klipsan Beach (46°28.00) to the WA/OR border (46°15.00) 
and Willapa Bay are lifted and fishers may use their entire 
permanent pot limit starting at 8:00 am on December 31, 
2014. 

(3) For the purposes of this section, the waters of Willapa 
Bay are defined to include the marine waters east of a line 
connecting 46°44.76 N, 124°05.76 W and 46°38.93 N, 
124°04.33 W. 
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(4) Licenses and vessels designated to those licenses that 
participate (as defined by WAC 220-52-036) in the coastal 
commercial Dungeness crab fishery in the waters from Point 
Arena, California, to Klipsan Beach, Washington, 
(46°28.00), including Willapa Bay, before January 3, 2015, 
are prohibited from: 

a. Fishing in the area between Klipsan Beach (46°28.00) 
and Oysterville (46°33.00) until 8:00 A.M., January 13, 
2015. 

b. Fishing in the area between Oysterville (46°33.00) 
and the U.S./Canada border until 8:00 A.M., February 7, 
2015. 

(5) Crab gear may be set in the area between Klipsan 
Beach (46°28.00) and Destruction Island (47°40.50), includ- 
ing Grays Harbor, beginning at 8:00 a.m. December 31, 
2014. 

(6) It is permissible to pull crab gear in the area between 
Klipsan Beach and Destruction Island (47°40.50), including 
Grays Harbor, beginning at 12:01 a.m. January 3, 2015. 

(7) The Quinault primary special management area 
(PSMA) is closed to fishing for Dungeness crab until further 
notice. The PSMA includes the area shoreward of a line 
approximating the 27-fathom depth curve between Raft River 
(47°28.00) and Copalis River (47°08.00) according to the fol- 
lowing coordinates: 


(a) Northeast Corner 47°28.00 N. Lat. 124°20.70 W. Lon. 


(Raft River): 
(b) Northwest Corner: 47°28.00 N. Lat. 
47°08.00 N. Lat. 


47°08.00 N. Lat. 


124°34.00 W. Lon. 
124°25.50 W. Lon. 
124°11.20 W. Lon. 


(c) Southwest Corner: 


(d) Southeast Corner 
(Copalis River): 


REPEALER 


The following sections of the Washington Administra- 
tive Code are repealed: 


WAC 220-52-04000R Commercial crab fishery. Lawful 
and unlawful gear, methods and 
other unlawful acts. (14-329) 


WAC 220-52-04500A Coastal crab seasons (14-329) 


WSR 15-01-145 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-345—Filed December 22, 2014, 1:10 p.m., effective January 1, 
2015] 


Effective Date of Rule: January 1, 2015. 

Purpose: Amend recreational fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-310-200. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.12.045, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
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general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule estab- 
lishes the winter period white sturgeon retention season in 
Bonneville Reservoir. Fishery managers determined that 
closing the fishery to sturgeon retention effective Monday, 
March 2, 2015, will reserve enough fish for a summer reten- 
tion season. This emergency rule is consistent with the joint 
Washington-Oregon action of December 18, 2014, and con- 
forms Washington state rules with Oregon state rules. There 
is insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 22, 2014. 


Joe Stohr 
for Philip Anderson 
Director 


NEW SECTION 


WAC 220-310-20000Z Exceptions to statewide 
rules—Columbia River sturgeon. Notwithstanding the pro- 
visions of WAC 220-310-200, effective 12:01 a.m. March 2, 
2015, until further notice, it is unlawful to retain sturgeon 
caught in those waters of the Columbia River and tributaries 
from Bonneville Dam upstream to The Dalles Dam. 


WSR 15-01-152 
EMERGENCY RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 22, 2014, 3:12 p.m., effective December 22, 2014, 3:12 
p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: The health care authority must implement fed- 
eral requirements under the Affordable Care Act and changes 
under the legislative session of 2013 concerning eligibility 
for TAKE CHARGE in accordance with the federal waiver 
amendments. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-532-720. 
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Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Other Authority: Patient Protection and Affordable Care 
Act (Public Law 111-148), RCW 41.05.021, and 3ESSB 
5034, section 213(29), chapter 4, Laws of 2013. 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: This emergency rule is neces- 
sary to continue the current emergency rule adopted under 
WSR 14-18-039 which updates eligibility criteria for TAKE 
CHARGE to comply with changes under the legislative session 
of 2013 and in federal law that take effect January 1, 2014. 
The permanent rule-making process is nearing completion. 
The agency is reviewing comments received from the public 
WAC hearing and anticipates adopting the permanent rule by 
January 2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 1, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: December 22, 2014. 


Kevin M. Sullivan 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 13-16-008, 
filed 7/25/13, effective 9/1/13) 


WAC 182-532-720 TAKE CHARGE program—Eligi- 
bility. (1) The TAKE CHARGE program is for men and women. 
To be eligible for the TAKE CHARGE program, an applicant 
must: 

(a) Be a United States citizen, U.S. National, or "quali- 
fied alien" as described in WAC 182-503-0530, and give 
proof of citizenship or qualified alien status and identity upon 
request from the medicaid agency; 

(b) Provide a valid Social Security number (SSN); 

(c) Be a resident of the state of Washington as described 
in WAC ((388-468-9005)) 182-503-0520; 

(d) Have an income at or below two hundred ((f¥)) 
sixty percent of the federal poverty level as described in 
WAC ((482-505-0100)) 182-503-0502; 

(e) Need family planning services; 

(f) Have applied for categorically needy coverage, unless 
the applicant: 

(i) Is a domestic violence victim who is covered under 
the alleged perpetrator's health insurance; 
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(ii) Is under eighteen years of age and is seeking confi- 
dential services; or 

Gii) Has an income between one hundred fifty percent 
and two hundred sixty percent (inclusive) of the federal pov- 
erty level. 

(g) Apply voluntarily for family planning services with a 
TAKE CHARGE provider; and 

((€g})) (b) Not be covered currently through another 
((medicatassistance)) Washington apple health program for 
family planning. If categorically needy coverage is approved 
for a TAKE CHARGE recipient, the individual will be enrolled 
in the categorically needy program. 

(2) ((A-eHent)) An applicant who is pregnant or sterilized 
is not eligible for TAKE CHARGE. 

(3) An applicant who has concurrent coverage under a 
creditable health insurance policy as defined in WAC 182- 
12-109 is not eligible for TAKE CHARGE unless the applicant 
is seeking confidential services and is either under nineteen 
years old or is a domestic violence victim who is covered 
under the perpetrator's insurance. 

(4) A client is authorized for TAKE CHARGE coverage for 
one year from the date the medicaid agency determines eligi- 
bility. Upon reapplication for TAKE CHARGE by the client, the 
medicaid agency may renew the coverage for an additional 
period of up to one year, or for the duration of the waiver, 
whichever is shorter. 


WSR 15-01-165 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 14-348—Filed December 23, 2014, 9:11 a.m., effective January 1, 
2015] 


Effective Date of Rule: January 1, 2015. 

Purpose: Amend recreational fishing rules. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-56-350 and 220-56-380. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Surveys at Dosewallips State 
Park indicate that the clam population has greatly increased, 
and can support a year-round season. Surveys at Fort Flagler 
State Park and Frye Cove County Park indicate that the clam 
populations have decreased, requiring shorter seasons. Oys- 
ter seasons should coincide with the clam seasons on these 
beaches. There is insufficient time to promulgate permanent 
tules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Emergency 
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Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 23, 2014. 


Joe Stohr 
for Philip Anderson 
Director 


NEW SECTION 


WAC 220-56-35000A Clams other than razor 
clams—Areas and seasons. Notwithstanding the provisions 
of WAC 220-56-350, effective January 1, 2015, until further 
notice, it is unlawful to take, dig for and possess clams, cock- 
les, and mussels taken for personal use from the following 
public tidelands except during the open periods specified 
herein: 

(1) Dosewallips State Park: Open until further notice. 

(2) Fort Flagler State Park: Closed until further notice. 

(3) Frye Cove County Park: Closed until further notice. 


NEW SECTION 


WAC 220-56-38000F Oysters—Areas and seasons. 
Notwithstanding the provisions of WAC 220-56-380, effec- 
tive January 1, 2015, until further notice, it is unlawful to take 
and possess oysters taken for personal use from the following 
public tidelands except during the open periods specified 
herein: 

(1) Fort Flagler State Park: Closed until further notice. 

(2) Frye Cove County Park: Closed until further notice. 


WSR 15-01-171 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-350—Filed December 23, 2014, 1:39 p.m., effective December 
28, 2014, 5:00 p.m.] 


Effective Date of Rule: December 28, 2014, 5:00 p.m. 

Purpose: Amend commercial fishing rules. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04000T and 220-52-04600G; and 
amending WAC 220-52-040 and 220-52-046. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
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notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule closes the 
commercial crab harvest in Region 2 East of Puget Sound as 
the commercial allotment in Region 2 East will be reached at 
that time. This emergency rule maintains the commercial 
crab closure in Region 2 West. There is sufficient allocation 
available in the remaining commercial regions to allow those 
regions to remain open. These provisions are in conformity 
with agreed management plans with applicable tribes, 
entered into as required by court order. The Puget Sound 
commercial season is structured to meet harvest allocation 
objectives negotiated with applicable treaty tribes and out- 
lined in the management plans. There is insufficient time to 
adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 2, Amended 0, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 23, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 220-52-04000V Commercial crab fishery— 
Lawful and unlawful gear, methods, and other unlawful 
acts. Notwithstanding the provisions of WAC 220-52-040, 
effective 5:00 p.m. December 28, 2014, until further notice: 

(1) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 30 pots per license per buoy 
tag number in Crab Management Region 1. This region 
includes Marine Fish-Shellfish Management and Catch 
Reporting Areas 20A, 20B, 21A, 21B, 22A and 22B. 

(2) It is unlawful for any person to fish for crabs for com- 
mercial purposes with more than 50 pots per license per buoy 
tag number in Crab Management Region 3-2. This region 
includes Marine Fish-Shellfish Catch Reporting Areas 23D, 
25A and 25E. 

(3) The remaining buoy tags per license per region over 
the pot limits for the area fished must be onboard the desig- 
nated vessel and available for inspection. 


NEW SECTION 


WAC 220-52-04600H Puget Sound crab fishery— 
Seasons and areas. Notwithstanding the provisions of WAC 
220-52-046, effective 5:00 p.m. December 28, 2014, until 
further notice: 
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(1) It is permissible to fish for Dungeness crab for com- 
mercial purposes in the following areas: 

(a) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 20A between a line from the boat 
ramp at the western boundary of Birch Bay State Park to the 
western point of the entrance of the Birch Bay Marina and a 
line from the same boat ramp to Birch Point. 

(b) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22B in Fidalgo Bay south of a line 
projected from the red number 4 entrance buoy at Cape Sante 
Marina to the northern end of the eastern most oil dock. 

(c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 22A in Deer Harbor north of a line 
projected from Steep Point to Pole Pass. 

(2) The following areas are closed to commercial crab 
fishing: 

(a) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 25A west of the 123° 7.0' longi- 
tude line projected from the new Dungeness light due south 
to the shore of Dungeness Bay. 

(b) That portion of Marine Fish-Shellfish Management 
and Catch Reporting Area 23D west of a line from the eastern 
tip of Ediz Hook to the ITT Rayonier Dock. 

(c) Those waters of Marine Fish-Shellfish Management 
and Catch Reporting Area 24A east of a line projected true 
north from the most westerly tip of Skagit Island and extend- 
ing south to the most westerly tip of Hope Island, thence 
southeast to Seal Rocks, thence southeast to the green can 
buoy at the mouth of Swinomish Channel, thence easterly to 
the west side of Goat Island. 

(d) All of Crab Management Region 2 West. Region 2 
West includes Marine Fish-Shellfish Management and Catch 
Reporting Areas 25B, 25D, and 26A-West. 

(e) All of Crab Management Region 2 East. Region 2 
East includes Marine Fish-Shellfish Management and Catch 
Reporting Areas 24A, 24B, 24C, 24D and 26A East. 


REPEALER 


The following sections of the Washington Administra- 
tive code are repealed effective 5:00 p.m. December 28, 
2014: 


WAC 220-52-04000T Commercial crab fishery—Lawful 
and unlawful gear, methods, and 
other unlawful acts (14-344) 

WAC 220-52-04600G Puget Sound crab fishery—Seasons 
and areas (14-344) 
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EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 14-349—Filed December 23, 2014, 3:36 p.m., effective January 2, 
2015] 


Effective Date of Rule: January 2, 2015. 
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Purpose: Amends cougar hunting rules described in 
WAC 232-28-297. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 232-28-297. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.04.055, 77.12.047, and 77.12.150. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This change closes specific 
cougar hunt areas that have met or exceeded the area harvest 
guideline. Immediate action is necessary to protect cougars 
from overharvest in hunt areas that have met or exceeded the 
area harvest guideline. There is insufficient time to adopt per- 
manent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: December 23, 2014. 


Philip Anderson 
Director 


NEW SECTION 


WAC 232-28-29700M 2012-2013, 2013-2014, and 
2014-2015 Cougar hunting seasons and regulations. Not- 
withstanding the provisions of WAC 232-28-297, effective 
January 2, 2015 until further notice: 

General cougar seasons in Game Management Units 
(GMUs) 105, 121, 145, 166, 175, 178, 574, 578 and 667 are 
closed. 


WSR 15-01-184 
EMERGENCY RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 23, 2014, 4:11 p.m., effective December 23, 2014, 4:11 
p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: These rules are necessary to: (1) Add new sec- 
tion for coverage of alcohol and substance misuse counseling 
through screening, brief intervention, and referral to treat- 
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ment (SBIRT); (2) new section for coverage for tobacco ces- 
sation counseling for pregnant clients; (3) add habilitative 
services under covered services; (4) remove oral health care 
services for emergency conditions for clients twenty-one and 
older from the covered section as a result of adult dental ben- 
efit restoration in chapter 182-535 WAC, effective January 1, 
2014; (5) remove routine or nonemergency medical and sur- 
gical dental services for clients twenty-one years of age and 
older from the noncovered section; (6) updated who can bill 
for physician-related and health care professional services; 
(7) added naturopathic physicians to list of who can bill for 
osteopathic manipulative treatment; (8) remove limitations 
on the number of mental health visits for kids and adults and 
expand the list of qualified providers for adults; and (9) add 
new section for coverage of telemedicine. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 182-531-1025; and amending WAC 182- 
531-0100, 182-531-0150, 182-531-0250, 182-531-0800, 
182-531-1050, and 182-531-1400. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160, 3ESSB 5034 (section 213, chapter 4, Laws of 
2013). 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest; and that 
state or federal law or federal rule or a federal deadline for 
state receipt of federal funds requires immediate adoption of 
a tule. 

Reasons for this Finding: These emergency rules are 
necessary to continue the current emergency rule adopted 
under WSR 14-11-018 and meet the requirements in 3ESSB 
5034, section 213, chapter 4, Laws of 2013 63rd legislature, 
effective January 1, 2014. The agency continues with the per- 
manent rule-making process which was initiated under WSR 
13-17-107 (CR-101). The agency held a public hearing on the 
permanent rules (filed under WSR 14-22-109) on December 
9, 2014, and plans to file the final rule before the end of the 
year. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 2, Amended 5, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 1, Amended 
1, Repealed 1. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 3, Amended 6, Repealed 1. 

Date Adopted: December 23, 2014. 


Kevin M. Sullivan 
Rules Coordinator 
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AMENDATORY SECTION (Amending WSR 13-18-035, 
filed 8/28/13, effective 9/28/13) 


WAC 182-531-0100 Scope of coverage for physician- 
related and health care professional services—General 
and administrative. (1) The medicaid agency covers health 
care services, equipment, and supplies listed in this chapter, 
according to agency rules and subject to the limitations and 
requirements in this chapter, when they are: 

(a) Within the scope of an eligible client's ((medieat 
assistance)) Washington apple health (WAH) program. Refer 
to WAC 182-501-0060 and 182-501-0065; and 

(b) Medically necessary as defined in WAC 182-500- 
0070. 

(2) The agency evaluates a request for a service that is in 
a covered category under the provisions of WAC ((482-56+ 
9065)) 182-501-0165. 

(3) The agency evaluates requests for covered services 
that are subject to limitations or other restrictions and 
approves such services beyond those limitations or restric- 
tions as described in WAC 182-501-0169. 

(4) The agency covers the following physician-related 
services and health care professional services, subject to the 
conditions in subsections (1), (2), and (3) of this section: 

(a) Alcohol and substance misuse counseling (refer to 
WAC 182-531-1710): 

(b) Allergen immunotherapy services; 

((€))) (c) Anesthesia services; 

((€€})) (d) Dialysis and end stage renal disease services 
(refer to chapter 182-540 WAC); 

((€4))) (e) Emergency physician services; 

((€e))) £ ENT (ear, nose, and throat) related services; 

(E) (g) Early and periodic screening, diagnosis, and 
treatment (EPSDT) services (refer to WAC 182-534-0100); 

(Ð) (b) Habilitative services (refer to WAC 182-545- 
400): 


(i) Reproductive health services (refer to chapter 182- 
532 WAC); 

(Œ) O Hospital inpatient services (refer to chapter 
182-550 WAC); 

(®©) (k) Maternity care, delivery, and newborn care ser- 
vices (refer to chapter 182-533 WAC); 

((@)) A Office visits; 

((€©)) (m) Vision-related services (refer to chapter 182- 
544 WAC for vision hardware for clients twenty years of age 
and younger); 

(®©) (n) Osteopathic treatment services; 

((€3))) (0) Pathology and laboratory services; 

((€))) (p) Physiatry and other rehabilitation services 
(refer to chapter 182-550 WAC); 

((€8))) (q Foot care and podiatry services (refer to WAC 
182-531-1300); 

((€p))) ©) Primary care services; 
((€4))) (s) Psychiatric services((;-previded-by—a-_psyehia- 
trist)); 
((@)) (t) Psychotherapy services ((fer-chidren—as—pre- 
videdin)), WAC 182-531-1400; 

(6) (a) Pulmonary and respiratory services; 


(6) (v) Radiology services; 
((&)) (w) Surgical services; 
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((G4-Coesmetie, reconstructive,_orplastie surcery,_and 
related services-and-suppleste-cerrect physiclesteal defects 
from_birth, Hnesser_physicaltrauma,or for mastectomy 


WAG 182-534-1025): fad 


E) Other outpatient physician -serviees.)) (x) Cosmetic, 


reconstructive, or plastic surgery, and related services and 
supplies to correct physiological defects from birth, illness, 
or physical trauma, or for mastectomy reconstruction for post 
cancer treatment; and 

(y) Other outpatient physician services. 

(5) The agency covers physical examinations for ((med- 
ical_assistance)) clients only when the physical examination 
is one or more of the following: 

(a) A screening exam covered by the EPSDT program 
(see WAC 182-534-0100); 

(b) An annual exam for clients of the division of devel- 
opmental disabilities; or 

(c) A screening pap smear, mammogram, or prostate 
exam. 

(6) By providing covered services to a client eligible for 
a medical assistance program, a provider who meets the 
requirements in WAC 182-502-0005(3) accepts the agency's 
tules and fees which includes federal and state law and regu- 


lations, billing instructions, and ((ageneyissuanees)) pro- 
vider notices. 


AMENDATORY SECTION (Amending WSR 13-16-008, 
filed 7/25/13, effective 9/1/13) 


WAC 182-531-0150 Noncovered physician-related 
and health care professional services—General and 
administrative. (1) Except as provided in WAC 182-531- 
0100 and subsection (2) of this section, the medicaid agency 
does not cover the following: 

(a) Acupuncture, massage, or massage therapy; 

(b) Any service specifically excluded by statute; 

(c) Care, testing, or treatment of infertility, frigidity, or 
impotency. This includes procedures for donor ovum, sperm, 
womb, and reversal of vasectomy or tubal ligation; 

(d) Hysterectomy performed solely for the purpose of 
sterilization; 

(e) Cosmetic treatment or surgery, except for medically 
necessary reconstructive surgery to correct defects attribut- 
able to trauma, birth defect, or illness; 

(f) Experimental or investigational services, procedures, 
treatments, devices, drugs, or application of associated ser- 
vices, except when the individual factors of an individual cli- 
ent's condition justify a determination of medical necessity 
under WAC 182-501-0165; 

(g) Hair transplantation; 

(h) Marital counseling or sex therapy; 

(i) More costly services when the medicaid agency deter- 
mines that less costly, equally effective services are avail- 
able; 

(j) Vision-related services as follows: 

(i) Services for cosmetic purposes only; 
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(ii) Group vision screening for eyeglasses; and 

(iii) Refractive surgery of any type that changes the eye's 
refractive error. The intent of the refractive surgery procedure 
is to reduce or eliminate the need for eyeglass or contact lens 
correction. This refractive surgery does not include intraocu- 
lar lens implantation following cataract surgery. 


(k) Payment for body parts, including organs, tissues, 
bones and blood, except as allowed in WAC 182-531-1750; 

(1) Physician-supplied medication, except those drugs 
administered by the physician in the physician's office; 


(m) Physical examinations or routine checkups, except 
as provided in WAC 182-531-0100; 


(n) Foot care, unless the client meets criteria and condi- 
tions outlined in WAC 182-531-1300, as follows: 


(i) Routine foot care, such as but not limited to: 

(A) Treatment of tinea pedis; 

(B) Cutting or removing warts, coms and calluses; and 

(C) Trimming, cutting, clipping, or debriding of nails. 

(ii) Nonroutine foot care, such as, but not limited to treat- 
ment of: 

(A) Flat feet; 

(B) High arches (cavus foot); 

(C) Onychomycosis; 

(D) Bunions and tailor's bunion (hallux valgus); 

(E) Hallux malleus; 

(F) Equinus deformity of foot, acquired; 

(G) Cavovarus deformity, acquired; 

(H) Adult acquired flatfoot (metatarsus adductus or pes 
planus); 

(D Hallux limitus. 

(iii) Any other service performed in the absence of local- 
ized illness, injury, or symptoms involving the foot; 

(0) Except as provided in WAC 182-531-1600, weight 
reduction and control services, procedures, treatments, 
devices, drugs, products, gym memberships, equipment for 
the purpose of weight reduction, or the application of associ- 
ated services((-)); 

(p) Nonmedical equipment; 

(q) Nonemergent admissions and associated services to 
out-of-state hospitals or noncontracted hospitals in contract 
areas; and 

(r) Bilateral cochlear implantation((-ard 


sie depar mantelicei aad nominee) 

(2) The medicaid agency covers excluded services listed 
in (1) of this subsection if those services are mandated under 
and provided to a client who is eligible for one of the follow- 
ing: 

(a) The EPSDT program; 

(b) A medicaid program for qualified medicare benefi- 
ciaries (QMBs); or 

(c) A waiver program. 
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AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-531-0250 Who can provide and bill for 
phy sielai; related and mepit care F Drotessional services. 


(( 


fe bicensed nental health counselors,onb-as- provided 
it WAC 388-534-1400: 


> 


DLI l radiel PENTA 
 -Licensed-secialaerkers_onlyas_provided in -WAG 
388-534-1400 and 388-534-1600: 
D Medi ified ambul enters: 


(k Medieare-certified rural health clnies: 
RR RR ok ea aa 


(i) Dentistry-refer-to chapter 388-535-WAC): 
H Be 
Goxege ANR Be 


5) Optometryor 
+) Pediatry;)) (1) The health care professionals and 
health care entities listed in WAC 182-502-0002 and enrolled 


with the agency can bill for physician-related and health care 
professional services that are within their scope of practice. 
(2) The department does not pay for services performed 


by any of the ((feHewinge practitioners: 
fa} Acupuncturists: 


g 


(b}Christian Setence practitioners of theological healers: 

fe} Gounselorsexcept-_as_provided in WAC 388-531 
4406; 

(e} Hemecpaths: 

(f) Massagetherapists—as_teensed _bythe-Washinsten 
state- department of health: 


(h)-Sanipractors; 

(} Secialawerkersexcept these whe-have-amaster's 
desree-sectalyverk (MS Wand 

D Whe] : hozat | Lenth 


(Any other ticensed—or 
forin-WAEC 388-502-0002: 


which the practitioneris not: 


or 
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)) health care professionals listed 


in WAC 182-502-0003. 


(3) The (department) a agency pays ((practittonersisted 
)) eligible providers for physi- 
cian-related services if those services are mandated by, and 


provided to, clients who are eligible for one of the following: 
(a) The EPSDT program; 
(b) A medicaid program for qualified medicare benefi- 
ciaries (QMB); or 
(c) A waiver program. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-531-0800 Laboratory and pathology phy- 
sician-related services. (1) The ((department)) medicaid 
agency reimburses providers for laboratory services only 
when: 

(a) The provider is certified according to Title XVII of 
the Social Security Act (medicare), if required; and 

(b) The provider has a clinical laboratory improvement 
amendment (CLIA) certificate and identification number. 

(2) The ((department)) agency includes a handling, pack- 
aging, and mailing fee in the reimbursement for lab tests and 
does not reimburse these separately. 


(3) The ((department)) agency reimburses only one 
blood drawing fee per client, per day. The ((department)) 
agency allows additional reimbursement for an independent 
laboratory when it goes to a nursing facility or a private home 
to obtain a specimen. 

(4) The ((department)) agency reimburses only one cath- 
eterization for collection of a urine specimen per client, per 
day. 

(5) The ((department)) agency reimburses automated 
multichannel tests done alone or as a group, as follows: 

(a) The provider must bill a panel if all individual tests 
are performed. If not all tests are performed, the provider 
must bill individual tests. 

(b) If the provider bills one automated multichannel test, 
the ((department)) agency reimburses the test at the individ- 
ual procedure code rate, or the internal code maximum allow- 
able fee, whichever is lower. 

(c) Tests may be performed in a facility that owns or 
leases automated multichannel testing equipment. The facil- 
ity may be any of the following: 

(i) A clinic; 

(ii) A hospital laboratory; 

(iii) An independent laboratory; or 

(iv) A physician's office. 

(6) The ((department)) agency allows a STAT fee in 
addition to the maximum allowable fee when a laboratory 
procedure is performed STAT. 

(a) The ((department)) agency reimburses STAT charges 
for only those procedures identified by the clinical laboratory 
advisory council as appropriate to be performed STAT. 

(b) Tests generated in the emergency room do not auto- 
matically justify a STAT order, the physician must specifi- 
cally order the tests as STAT. 
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(c) Refer to the fee schedule for a list of STAT proce- 
dures. 

(7) The ((department)) agency reimburses for drug 
screen charges only when medically necessary and when 
ordered by a physician as part of a total medical evaluation. 

(8) The ((department)) agency does not reimburse for 
drug screens for clients in the division of alcohol and sub- 
stance abuse (DASA)-contracted methadone treatment pro- 


grams. These are reimbursed through a contract issued by 
DASA. 

(9) The ((department)) agency does not cover for drug 
screens to monitor ((any-efthe felewing: 

fa))) for program compliance in either a residential or 
outpatient drug or alcohol treatment program((; 


a : p PERF tingo s 
such-as-a-ereupheme)). 


(10) The ((department)) agency may require a drug or 
alcohol screen in order to determine a client's suitability for a 


specific test. 
(11) An independent laboratory must bill the ((depart- 


ment)) agency directly. The ((department)) agency does not 
reimburse a medical practitioner for services referred to or 


performed by an independent laboratory. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-531-1050 Osteopathic manipulative treat- 


ment. (1) The ((department+reimburses)) medicaid agency 
pays for osteopathic manipulative therapy (OMT) only when 


((OM¥is)): 
(a) Provided by an osteopathic physician licensed under 
chapter 18.71 REWI 


vider bills) © or a a fecal ae Shae: 
ter 246-836 WAC; and 

(b) Billed using the appropriate CPT codes that involve 
the number of body regions involved. 


((@})) (2) The ((department)) agency allows an osteo- 


pathic physician or naturopathic physician to bill the 
((department)) agency for an evaluation and management 
(E&M) service in addition to the OMT when one of the fol- 
lowing apply: 

(a) The physician diagnoses the condition requiring 
manipulative therapy and provides it during the same visit; 

(b) The existing related diagnosis or condition fails to 
respond to manipulative therapy or the condition signifi- 
cantly changes or intensifies, requiring E&M services 
beyond those included in the manipulation codes; or 

(c) The physician treats the client during the same 
encounter for an unrelated condition that does not require 
manipulative therapy. 

((€4})) (3) The ((department)) agency limits ((reimburse- 
ment)) payment for manipulations to ten per client, per calen- 
dar year. ((Reimbursement)) Payment for each manipulation 
includes a brief evaluation as well as the manipulation. 
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(())) (4) The ((department)) agency does not ((reim- 
burse)) pay for physical therapy services performed by osteo- 


pathic physicians or naturopathic physicians. 


AMENDATORY SECTION (Amending WSR 11-14-075, 
filed 6/30/11, effective 7/1/11) 


WAC 182-531-1400 Psychiatric physician-related 
services and other es mental health services. 
(EH Fhe-mental-health-serviee 
efits dotenbeds + this section bee ees Spree 


able- mental health service-and 

Git} Fhe mental health services must be_ provided in an 

: me arest. oe hiatri 
ARNP- sociahworker marriage and family therapist_ermen- 
talhealthcounselersvhe-must 

(A} Beteensedin-seed standing and awithout restric— 
tion, _by the department of health under theit appropriate 
hHeensure-and 


ef chents-eighteen-years-ofage-and 
ee ie eae i 


fg Bariieas nineteen yea E 


Fhe department pays fer onb-one hour per-day_per 
chentupte-atotaloftwelve hours per ealendaryearinelid- 


oo ARBs ‘occasion ys the diag: 
nostic interview examination, KOA ae 
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(P) Oniy thetta- ine SH ert en direct _psychiatrie-cHent 


i See loch EE T E E eee 
eare, including making rounds_Makine rounds is considered 
direct cHent care-and inchides-anyone-of the folowing: 

: a 

© ; ps3 i f 

a acaba ici ee l 

j Ay i $ ae 4 
department covers_other mental health services-_deseribed in 
this-seetion with the imitation of one_per-chent,perday 


an-outpatient setting 
Fnteractivefaceto-face-visits may be billed_only for -chents 


oy The c hent or eensed Healthcare peewee ay 
request-atimitation- extension onty when the -chent exceeds 
thetotal hourtimit desertbed in subsection H ofthis section, 


(+) DSHS -providers-must comphywith chapter 388-865 
WAC Ee Neer ital analea r adess , 
follow-rules-adopted-by-the-mentahhealth-division-orthe 
ee 
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Inpatient mental health services 


(3) For hospital inpatient psychiatric admissions, provid- 
ers must comply with the department of social and health ser- 
vices (DSHS) rules in chapter 388-865 WAC, Community 
mental health and involuntary treatment programs. 

(4) The agency covers professional inpatient mental 
health services as follows: 

When provided b sychiatrist, psychiatric 
advanced registered nurse practitioner (ARNP), or psychiat- 
ric mental health nurse practitioner-board certified (PMHNP- 
BC); 

(b) One hospital call per day for direct psychiatric client 
care. The agency pays only for the total time spent on direct 
psychiatric client care during each visit, including services 
rendered when making rounds. The agency considers ser- 
vices rendered during rounds to be direct client care services 
and may include, but are not limited to: 

(i) Individual psychotherapy up to one hour; 

(ii) Family/group therapy; or 

Gii) Electroconvulsive therapy. 

(c) One electroconvulsive therapy or narcosynthesis per 
client, per day when performed by a psychiatrist only. 


Outpatient mental health services 


(5) The agency covers outpatient mental health services 
when provided by the following licensed health care profes- 
sionals in good standing with the agency and who are without 
restriction by the department of health under their appropriate 
licensure: 

(a) Psychiatrist; 

(b) Psychologists; 

(c) Psychiatric advanced registered nurse practitioner 
(ARNP) or psychiatric mental health nurse practitioner-board 

(d) Mental health counselors; 

(e) Independent clinical social workers; 

(f) Advanced social workers; or 

(g) Marriage and family therapists. 

(6) With the exception of licensed psychiatrists and psy- 
chologists, qualified health care professionals who treat cli- 
ents eighteen years of age and younger must have a minimum 
of two years' experience in the diagnosis and treatment of cli- 
ents eighteen years of age and younger, including one year of 
supervision by a mental health professional trained in child 
and family mental health. 


to-ensHre tis ett duplication ef ser 
yiee-)) (1) The mental health services covered in this section 


(7) The agency does not limit the total number of outpa- 
tient mental health visits the licensed health care professional 
can provide. 

(8) The agency covers outpatient mental health services 
with the following limitations, subject to the provision of 


are different from the mental health services covered under 


WAC 182-501-0169: 


chapter 388-865 WAC, community mental health and invol- 
untary treatment programs administered by the department of 
social and health services' division of behavioral health and 
recovery. 

(2) The medicaid agency covers professional inpatient 
and outpatient mental health services not covered under 


(a) One psychiatric diagnostic evaluation, per provider, 
per client, per calendar year, unless significant change in the 
client's circumstances renders an additional evaluation medi- 
cally necessary and is authorized by the agency. 

(b) One individual or family/group psychotherapy visit, 
with or without the client, per day, per client, per calendar 


chapter 388-865 WAC according to this section. 


Emergency 
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(c) One psychiatric medication management service, per 
client, per day, in an outpatient setting when performed by 
one of the following: 

(i) Psychiatrist; 

(ii) Psychiatric advanced registered nurse practitioner 

ARNP): or 

(iii) Psychiatric mental health nurse_practitioner-board 
certified (PMHNP-BC). 

(9) Clients enrolled in the alternative benefits plan 
(defined in WAC 182-500-0010) are eligible for outpatient 
mental health services when used as a habilitative service to 
treat a qualifying condition in accordance with WAC 182- 
545-400. 

(10) The agency requires the appropriate place of service 
for mental health services. If the client meets the regional 
support network (RSN) access to care standards, or subse- 
quent standards, the client must be referred to the RSN for an 
assessment and possible treatment. 

(11) If during treatment there is an indication that the cli- 
ent meets the RSN access to care standards, an assessment 
must be conducted. This assessment may be completed by 
either a health care professional listed in subsection (5) of this 
section or a representative of the RSN. 

(12) To support continuity of care, the client may con- 
tinue under the care of the provider until an RSN can receive 
the client. 

(13) After the client completes fifteen mental health vis- 
its under this benefit, the provider must submit to the agency 
a written attestation that the client has been assessed for 
meeting access to care standards. 

(14) To be paid for providing mental health services, 
providers must bill the agency using the agency's current 
published billing instructions. 

(15) The agency considers acceptance of multiple pay- 
ments for the same client for the same service on the same 
date to be a duplication of payment. Duplicative payments 
may be recouped by the agency under WAC 182-502-0230. 
To prevent duplicative payments, providers must keep docu- 
mentation identifying the type of service provided and the 
contract or agreement under which it is provided. 


NEW SECTION 


WAC 182-531-1710 Alcohol and substance misuse 
counseling. (1) The medicaid agency covers alcohol and sub- 
stance misuse counseling through screening, brief interven- 
tion, and referral to treatment (SBIRT) services when deliv- 
ered by, or under the supervision of, a qualified licensed phy- 
sician or other qualified licensed health care professional 
within the scope of their practice. 

(2) SBIRT is a comprehensive, evidence-based public 
health practice designed to identify people who are at risk for 
or have some level of substance use disorder which can lead 
to illness, injury, or other long-term morbidity or mortality. 
SBIRT services are provided in a wide variety of medical and 
community health care settings: Primary care centers, hospi- 
tal emergency rooms, and trauma centers. 

(3) The following health care professionals are eligible 
to become qualified SBIRT providers to deliver SBIRT ser- 
vices or supervise qualified staff to deliver SBIRT services: 
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(a) Advanced registered nurse practitioners, in accor- 
dance with chapters 18.79 RCW and 246-840 WAC; 

(b) Chemical dependency professionals, in accordance 
with chapters 18.205 RCW and 246-811 WAC; 

(c) Licensed practical nurse, in accordance with chapters 
18.79 RCW and 246-840 WAC; 

(d) Mental health counselor, in accordance with chapters 
18.225 RCW and 246-809 WAC; 

(e) Marriage and family therapist, in accordance with 
chapters 18.225 RCW and 246-809 WAC; 

(f) Independent and advanced social worker, in accor- 
dance with chapters 18.225 RCW and 246-809 WAC; 

(g) Physician, in accordance with chapters 18.71 RCW 
and 246-919 WAC; 

(h) Physician assistant, in accordance with chapters 
18.71A RCW and 246-918 WAC; 

(i) Psychologist, in accordance with chapters 18.83 
RCW and 246-924 WAC; 

(j) Registered nurse, in accordance with chapters 18.79 
RCW and 246-840 WAC; 

(k) Dentist, in accordance with chapters 18.260 and 246- 
817; and 

(1) Dental hygienists, in accordance with chapters 18.29 
and 246-815 WAC. 

(4) To qualify as a qualified SBIRT provider, eligible 
licensed health care professionals must: 

(a) Complete a minimum of four hours of SBIRT train- 
ing; and 

(b) Mail or fax the SBIRT training certificate or other 
proof of training completion to the agency. 

(5) The agency pays for SBIRT as follows: 

(a) Screenings, which are included in the reimbursement 
for the evaluation and management code billed; 

(b) Brief interventions, limited to four sessions per cli- 
ent, per provider, per calendar year; and 

(c) When billed by one of the following qualified SBIRT 
health care professionals: 

(i) Advanced registered nurse practitioners; 

(ii) Mental health counselors; 

(iii) Marriage and family therapists; 

(iv) Independent and advanced social workers; 

(v) Physicians; 

(vi) Psychologists; 

(vii) Dentists; and 

(viii) Dental hygienists. 

(6) To be paid for providing alcohol and substance mis- 
use counseling through SBIRT, providers must bill the 
agency using the agency's current published billing instruc- 
tions. 


NEW SECTION 


WAC 182-531-1720 Tobacco cessation counseling. 
(1) The medicaid agency covers tobacco cessation services 
when delivered by qualified providers through the agency 
contracted quitline or face-to-face office visits for tobacco 
cessation for pregnant clients. 

(2) The agency pays for face-to-face office visits for 
tobacco cessation counseling for pregnant clients with the 
following limits: 
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(a) When provided by physicians, advanced registered 
nurse practitioners (ARNPs), physician assistants-certified 
(PA-Cs), naturopathic physicians, and dentists; 

(b) Two cessation counseling attempts (or up to eight 
sessions) are allowed every twelve months. An attempt is 
defined as up to four cessation counseling sessions. 

(3) To be paid for tobacco cessation counseling through 
SBIRT, providers must bill the agency using the agency's 
current published billing instructions. 


NEW SECTION 


WAC 182-531-1730 Telemedicine. (1) Telemedicine is 
when a health care practitioner uses HIPAA-compliant, inter- 
active, real-time audio and video telecommunications 
(including web-based applications) to deliver covered ser- 
vices that are within his or her scope of practice to a client at 
a site other than the site where the provider is located. Using 
telemedicine enables the health care practitioner and the cli- 
ent to interact in real-time communication as if they were 
having a face-to-face session. Telemedicine allows clients, 
particularly those in medically underserved areas of the state, 
improved access to essential health care services that may not 
otherwise be available without traveling long distances. 

(2) The medicaid agency does not cover the following 
services as telemedicine: 

(a) E-mail, telephone, and facsimile transmissions; 

(b) Installation or maintenance of any telecommunica- 
tion devices or systems; and 

(c) Purchase, rental, or repair of telemedicine equipment. 

(3) Originating site. An originating site is the physical 
location of the client at the time the health care service is pro- 
vided. The agency pays the originating site a facility fee per 
completed transmission. Approved originating sites are: 


(a) Clinics; 

(b) Community settings; 

(c) Homes; 

(d) Hospitals — Inpatient and outpatient; and 
(e) Offices. 


(4) Distance site. A distant site is the physical location 
of the health care professional providing the health care ser- 
vice. 

(5) Program-specific policies regarding the coverage of 
telemedicine can be found in the agency's billing instructions. 

(6) To be paid for providing health care services via tele- 
medicine, providers must bill the agency using the agency's 
current published billing instructions. 

(7) If a health care professional performs a separately 
identifiable service for the client on the same day as the tele- 
medicine service, documentation for both services must be 
clearly and separately identified in the client's medical 
record. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 182-531-1025 Oral health care services provided by 
dentists for clients age twenty-one and 
older—General. 
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WSR 15-01-185 
EMERGENCY RULES 
HEALTH CARE AUTHORITY 
(Washington Apple Health) 
[Filed December 23, 2014, 4:19 p.m., effective December 23, 2014, 4:19 
p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: This rule creates a habilitative services section 
(WAC 182-545-400) as required under the Patient Protection 
and Affordable Care Act. WAC 182-545-900 and 182-551- 
2110 must be updated to reflect the creation of habilitative 
services. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 182-545-900 and 182-551-2110. 

Statutory Authority for Adoption: RCW 41.05.021, 
41.05.160. 

Other Authority: Patient Protection and Affordable Care 
Act (Public Law 111-148). 

Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 

Reasons for this Finding: This rule is necessary to create 
a habilitative services section by January 1, 2014, to timely 
comply with service requirements in the Patient Protection 
and Affordable Care Act, and to update related sections to 
reflect the creation of habilitative services. 

Following the adoption of the first emergency filing 
(WSR 14-02-082), the agency filed CR-101 (WSR 14-02- 
089) to begin the permanent rule-making process. The 
agency is currently working with stakeholders to develop the 
permanent rule and expects to complete the permanent rule- 
making process in mid-2015. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 1, Amended 2, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 1, Amended 2, Repealed 0. 

Date Adopted: December 23, 2014. 


Kevin M. Sullivan 
Rules Coordinator 


NEW SECTION 


WAC 182-545-400 Habilitative services. (1) Habilita- 
tive services are medically necessary services to assist the cli- 
ent in partially or fully attaining, learning, maintaining, or 
improving developmental-age appropriate skills that were 
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not fully acquired as a result of a congenital, genetic, or early 
acquired health condition, and are required to maximize, to 
the extent practical, the client's ability to function in his or her 
environment. 

(2) Eligibility is limited to clients who are enrolled in the 
alternative benefits plan defined in WAC 182-501-0060 and 
who have a diagnosis which is one of the qualifying condi- 
tions listed in the medicaid provider guide for habilitative 
services. Clients enrolled in an agency-contracted managed 
care organization (MCO) must arrange for habilitative ser- 
vices through their MCO. 

(3) The following licensed health professionals may 
enroll with the agency to provide habilitative services within 
their scope of practice to eligible clients: 

(a) Physiatrists; 

(b) Occupational therapists; 

(c) Occupational therapy assistants supervised by a 
licensed occupational therapist; 

(d) Physical therapists; 

(e) Physical therapist assistants supervised by a licensed 
physical therapist; 

(f) Speech-language pathologists who have been granted 
a certificate of clinical competence by the American Speech, 
Hearing and Language Association; and 

(g) Speech-language pathologists who have completed 
the equivalent educational and work experience necessary for 
such a certificate. 

(4) The agency pays for habilitative services that are: 

(a) Covered within the scope of the client's alternative 
benefit plan under WAC 182-501-0060; 

(b) Medically necessary; 

(c) Within currently accepted standards of evidence- 
based medical practice; 

(d) Ordered by a physician, physician assistant, or an 
advanced registered nurse practitioner; 

(e) Begun within thirty calendar days of the date ordered; 

(f) Provided by one of the health professionals listed in 
subsection (3) of this section; 

(g) Authorized under this chapter, chapters 182-501 and 
182-502 WAC, and the agency's published medicaid provider 
guides and published provider notices; 

(h) Billed under this chapter, chapters 182-501 and 182- 
502 WAC, and the agency's published medicaid provider 
guides and published provider notices; and 

(i) Provided as part of a habilitative treatment program: 

(i) In an office or outpatient hospital setting; 

(ii) In the home, by a home health agency as described in 
chapter 182-551 WAC; or 

(iii) In a neurodevelopmental center, as described in 
WAC 182-545-900. 

(5) For billing purposes under this section: 

(a) Each fifteen minutes of timed procedure code equals 
one unit. 

(b) Each nontimed procedure code equals one unit, 
regardless of how long the procedure takes. 

(c) Duplicate services for habilitative services are not 
allowed for the same client when both providers are perform- 
ing the same or similar procedure on the same day. 

(d) The agency does not reimburse a health care profes- 
sional for habilitative services performed in an outpatient 
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hospital setting when the health care professional is not 
employed by the hospital. The hospital must bill the agency 
for the services. 

(6) For eligible clients twenty years of age and younger, 
the agency covers unlimited outpatient habilitative services. 

(7) For eligible clients twenty-one years of age and older, 
the agency covers limited outpatient habilitative services that 
include an ongoing management plan for the client or the cli- 
ent's caregiver to support continued client progress. The 
agency limits outpatient habilitative services as follows: 

(a) Occupational therapy, per client, per year: 

(i) Without authorization: 

(A) One occupational therapy evaluation; 

(B) One occupational therapy reevaluation at time of dis- 
charge; and 

(C) Twenty-four units of occupational therapy (which 
equals approximately six hours). 

(ii) With expedited prior authorization, up to twenty-four 
additional units of occupational therapy may be available to 
continue treatment when the client's diagnosis is cerebral 
palsy and the therapy is required as part of a botulinum toxin 
injection protocol when botulinum toxin has been authorized 
by the agency. 

(b) Physical therapy, per client, per year: 

(i) Without authorization: 

(A) One physical therapy evaluation; 

(B) One physical therapy reevaluation at time of dis- 
charge; and 

(C) Twenty-four units of physical therapy (which equals 
approximately six hours). 

(ii) With expedited prior authorization, up to twenty-four 
additional units of occupational therapy may be available to 
continue treatment when the client's diagnosis is cerebral 
palsy and the therapy is required as part of a botulinum toxin 
injection protocol when botulinum toxin has been authorized 
by the agency. 

(c) Speech therapy, per client, per year: 

(i) Without authorization: 

(A) One speech language pathology evaluation; 

(B) One speech language pathology reevaluation at the 
time of discharge; and 

(C) Six units of speech therapy (which equals approxi- 
mately six hours). 

(ii) With expedited prior authorization, up to twenty-four 
additional units of occupational therapy may be available to 
continue treatment when: 

(A) The client's diagnosis is cerebral palsy and the ther- 
apy is required as part of a botulinum toxin injection protocol 
when botulinum toxin has been authorized by the agency; or 

(B) The client has a speech deficit caused by the qualify- 
ing condition which requires a speech generating device. 

(d) Two durable medical equipment needs assessments, 
per client, per year. The agency covers devices and other 
durable medical equipment for habilitative purposes to treat 
qualified conditions under chapter 182-543 WAC. 

(e) Two program units of orthotics management and 
training of upper and lower extremities, per client, per day. 

(f) Two program units for checkout for prosthetic or 
orthotic use, per established client, per year. 

(g) One muscle testing procedure, per client, per day. 
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(h) One wheelchair-needs assessment, per client, per 
year. 

(8) The agency evaluates requests for outpatient habilita- 
tive services that exceed the limitations in this section under 
WAC 182-501-0169. Prior authorization is required for addi- 
tional units when: 

(a) The criteria for expedited prior authorization do not 
apply; 

(b) The number of available units under the EPA have 
been used and services are requested beyond the limits; or 

(c) The provider requests it as a medically necessary ser- 
vice. 

(9) The following services are not covered: 

(a) Day habilitation services designed to provide train- 
ing, structured activities, and specialized services to adults; 

(b) Chore services to assist basic needs; 

(c) Vocational services; 

(d) Custodial services; 

(e) Respite; 

(f) Recreational care; 

(g) Residential treatment; 

(h) Social services; and 

(i) Educational services of any kind. 


AMENDATORY SECTION (Amending WSR 11-21-066, 
filed 10/17/11, effective 11/17/11) 


WAC 182-545-900 Neurodevelopmental centers. (1) 
This section describes: 

(a) Neurodevelopmental centers that may be reimbursed 
by the agency; 

(b) Clients who may receive covered services at a neuro- 
developmental center; and 

(c) Covered services that may be provided at and reim- 
bursed to a neurodevelopmental center. 

(2) In order to provide and be reimbursed for the services 
listed in subsection (4) of this section, the agency requires a 
neurodevelopmental center provider to do all of the follow- 
ing: 

(a) Be contracted with the department of health (DOH) 
as a neurodevelopmental center; 

(b) Provide documentation of the DOH contract to the 
agency; and 

(c) Have an approved core provider agreement with the 
agency. 

(3) Clients, twenty years of age or younger, may receive 
outpatient rehabilitation and habilitative services (occupa- 
tional therapy, physical therapy, and speech therapy) in 
agency-approved neurodevelopmental centers. 

(4) The agency reimburses neurodevelopmental centers 
for providing the following services to clients: 

(a) Outpatient rehabilitation and habilitative services as 
described in chapter 182-545 WAC ((482-545-206)); and 

(b) Specific pediatric evaluations and team conferences 
that are: 

(i) Attended by the center's medical director; and 

(ii) Identified as payable in the agency's billing instruc- 
tions. 
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(5) In order to be reimbursed, neurodevelopmental cen- 
ters must meet the agency's billing requirements in WAC 
182-502-0020, 182-502-0100 and 182-502-0150. 


AMENDATORY SECTION (Amending WSR 11-21-066, 
filed 10/17/11, effective 11/17/11) 


WAC 182-551-2110 Home health services—Covered 
specialized therapy. The agency covers specialized therapy 
j titatien))), including outpa- 
tient rehabilitation and habilitative services, in an in-home 
setting by a home health agency. ((See-chapter+82-545 
WAC outpatient rehabilitation for coverage anctimitations:)) 
Outpatient rehabilitation and habilitative services are 
described in chapter 182-545 WAC. Specialized therapy is 
defined in WAC 182-551-2010. 


WSR 15-01-193 
EMERGENCY RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Behavioral Health and Service Integration Administration) 
[Filed December 24, 2014, 8:44 a.m., effective December 26, 2015] 


Effective Date of Rule: December 26, 2015. 

Purpose: The department is amending WAC 388-865- 
0526 as a result of the Washington supreme court decision in 
In re the Detention of D.W., et. al., No. 90110-4. This section 
contains the department's rules for single bed certification 
which allow for the inpatient treatment of adults and children 
in facilities that are not certified as inpatient evaluation and 
treatment facilities. The amendment: (1) Allows residential 
treatment facilities, psychiatric hospitals, hospitals with a 
psychiatric unit, and hospitals that can provide timely and 
appropriate mental health treatment to be recognized for sin- 
gle bed certification; (2) requires that any facility which is the 
site of a proposed single bed certification to confirm that it is 
willing to provide treatment services; (3) articulates stan- 
dards that facilities must meet while operating under a single 
bed certification; and (4) clarifies that the regional support 
networks retain responsibility for ensuring that the rights of 
patients are protected while in single bed certifications. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 388-865-0526. 

Statutory Authority for Adoption: RCW 71.05.560, 
71.24.035, and 71.34.380. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: The Washington supreme 
court agreed to stay its decision until December 26, 2014, 
upon assurances from the department that more inpatient bed 
capacity would be found. The emergency rule allows for cer- 
tain appropriate consumers to be certified to facilities that 
they previously would not have been able to, thus creating 
new bed opportunities and preventing the inappropriate 
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release of consumers who need involuntary mental health 
treatment. This emergency rule supersedes the emergency 
rule filed as WSR 14-20-007 on September 18, 2014. The 
department filed a CR-101 under WSR 14-22-016 on Octo- 
ber 23, 2014, for the permanent rule. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
1, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 1, Repealed 0. 

Date Adopted: December 17, 2014. 


Katherine I. Vasquez 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 09-02-030, 
filed 12/30/08, effective 1/30/09) 


WAC 388-865-0526 Single bed certification. At the 
discretion of the ((mentelhealtth-divisien)) department, an 
exception may be granted to allow timely and appropriate 
mental health treatment to an adult on a seventy-two hour 
detention or fourteen-day commitment in a facility that is not 
certified under WAC 388-865-0500; or for a maximum of 
thirty days to allow a community facility to provide treatment 
to an adult on a ninety- or one hundred eighty-day inpatient 
involuntary commitment order. For involuntarily detained or 
committed children, the exception may be granted to allow 
timely and appropriate mental health treatment in a facility 
not certified under WAC 388-865-0500 until the child's dis- 
charge from that setting to the community, or until they trans- 
fer to a bed in a children's long-term inpatient program 
(CLIP). 

(1) The regional support network or its designee must 
submit a written request for a single bed certification to the 
((mental_ health - division prior te the commencement of the 
erder)) department. In the case of a child, the facility must 
submit the written request ((dizeethy)) to the ((mental health 
divisien)) department. The request must be submitted and 
approved prior to the commencement of the detention. If the 


((DSHS-seeretary)) department has assumed the duties 
osinn toa pee regional support petwork, (@ 


division designee contracted: te provide aes ce 

)) an entity desig- 
nated by the department will perform the functions described 
in this section. 


(2) (Fhe tacihty recetving the single bed certification 


wabved-by the mental health division: )) 
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((3)) A single bed certification may be issued when the 
following requirements are met in each instance where such 
certification is sought for an individual: 

(a) The facility that is the site of the proposed single bed 
certification confirms that it is willing and able to provide 
directly, or by direct arrangement with other public or private 
agencies, timely and appropriate mental health treatment to 
the consumer suffering from a mental disorder for whom the 
single bed certification is sought; and 

(b) The request for single bed certification ((mast 
deseribe)) describes why the consumer meets at least one of 
the following criteria: 

((€a))) G) The consumer requires medical services that 
are not available at a facility certified under this chapter or a 
state psychiatric hospital; ((e«)) 

((€))) Gi) The consumer is expected to be ready for dis- 
charge from inpatient services within the next thirty days and 
being at a community facility would facilitate continuity of 
care, consistent with the consumer's individual treatment 
needs((-)); 

(iii) The consumer can receive appropriate mental health 
treatment in a residential treatment facility, as defined under 


chapter 246-337 WAC, and the single bed certification will 

(iv) The consumer can receive appropriate mental health 
treatment in a hospital with a psychiatric unit, a hospital that 
is willing and able to provide timely and appropriate mental 
health treatment, or a psychiatric hospital, and the single bed 
certification will apply only to that facility. 

(3) In order to provide timely and appropriate mental 
health treatment, the facility receiving the single bed certifi- 
cation, or the public or private agency the facility has a direct 
arrangement with to provide mental health treatment, must: 

(a) Implement standards for administration that include 
written procedures to assure that a mental health professional, 
as defined in RCW 71.05.020 or WAC 388-865-0150, and 
licensed physicians are available for consultation and com- 
munication with both the consumer and the direct patient care 
staff, 

(b) Use a plan of care/treatment. The medical or clinical 
record must contain documentation of: 

(i) An individualized mental health treatment plan that 
was developed, when possible, collaboratively with the con- 
sumer. If the consumer is unwilling or unable to participate in 
development of the plan, documentation must be made in the 
record. Development of this plan may include participation of 
a multidisciplinary team, a mental health professional, as 
defined in RCW 71.05.020 or WAC 388-865-0150, or collab- 
oration with members of the consumer's support system as 
identified by the consumer. 

(ii) A mental health professional, as defined in RCW 
71.05.020 or WAC 388-865-0150, will have contact with 
each involuntarily detained consumer at least daily for the 
purpose of: 

(A) Observation and evaluation; and 

(B) Release from involuntary commitment to accept 
treatment on a voluntary basis. 

(c) Have standards for administration and monitoring of 
medication, including psychiatric medications. Consumers 
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have a right to make an informed decision regarding the use 
of antipsychotic medication consistent with RCW 71.05.215. 

(4) The (mental health division director or the director's 
designee)) department makes the decision and gives written 
notification to the requesting entity in the form ofa single bed 
certification. The single bed certification must not contradict 
a specific provision of federal law or state statute. 

(5) A consumer who receives services under a single bed 
certification under this section must be transferred to an eval- 
uation and treatment facility if on a seventy-two hour deten- 
tion or fourteen-day commitment, or to a state hospital if on a 
ninety- or one hundred eighty-day inpatient commitment, as 
soon as the attending physician considers the consumer med- 
ically stable and a bed becomes available, unless the treating 
facility consents to continue treatment and continued treat- 
ment in the current setting is consistent with the best clinical 
interests of the consumer. 

(6) The ((mentabhealth-divisien)) department may make 
site visits at any time to verify that the terms of the single bed 
certification are being met. Failure to comply with any term 
of this exception may result in corrective action. If the ((mea- 
tal health division) department determines that the violation 
places consumers in imminent jeopardy, immediate revoca- 
tion of this exception can occur. 

((€6})) (7) The regional support network retains the 
responsibility for ensuring due process required by RCW 
71.24.300 (6)(b). 


(8) Neither consumers nor facilities have fair hearing 
rights as defined under chapter 388-02 WAC regarding single 
bed certification decisions by ((mentathealth divisien)) 


department staff. 


Reviser's note: RCW 34.05.395 requires the use of underlining and 
deletion marks to indicate amendments to existing rules. The rule published 
above varies from its predecessor in certain respects not indicated by the use 
of these markings. 
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